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UNITED STATES OF AMERICA 
IN THE UNITED STATES DISTRICT COURT FOR 86W_:C -5 PM 4: 23 

WESTERN DISTRICT OF MICHIGAN, SOUTHERN DIVISION 

UNITED STATES OF AMERICA, 

Plaintiff, 

ALLEGAN METAL FINISH! G 
COMPANY, 

ORDER 

'.:LERr.. U.S. Di:.) T. COURT 
\'iESTERH DIST. OF Ml CH. 

BY ___ _ 

Hon. Richard A. Enslen 

File No. K86-441 CA4 

A Pretrial Conference in this matter is hereby 

scheduled on Thursday, January 19, 1989 at 2:00 p.m., at 112 

Federal Building, 410 West Michigan Avenue, Kalamazoo, Michigan. 

The joint Proposed Pretrial Order shall be filed in Kalamazoo 

not later than January 17, 1989. 

A Status Conference will take place by telephone 

on January 5, 1989 at 2:00 p.m. Counsel for defendant shall 

initiate the telephone conference call. 

IT IS SO ORDERED. 

~~r 
un·ted States Magistrate 

DATED: December 2, 1988 

US EPA RECORDS CENTER REGION 5 

111111111111111111111111111111111111111111111 
1005240 



UNITED STATES COURT OF APPEALS 
SIXTH CIRCUIT 

LEONARD GREEN 
CLERK 

638 U.S. POST OFFICE & COURTHOUSE BUILDING 
CINCINNATI, OHIO 46202-3U88 

TELEPHONE 
(613) 684-2U63 
FTS 684-2U63 • 
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November 23, 1988 

Theresa M. Pouley, Esq. 
171 Monroe Avenue, N.W. 
Suite 800 
Grand Rapids, MI 49503 

RE: Case No. 88-2100 
USA vs. Allegan Metal Fin 
District Court No. 86-00441 

Dear Counsel: 

The following schedule has been established for the filing of the 
parties' briefs and joint appendix: 

APPELLANT'S 
BRIEF 

APPELLEE'S 
BRIEF 

REPLY BRIEF 
(Optional) 

JOINT 
APPENDIX 

10 copies---blue covers---50 page limit 
Must be signed by counsel 
Proof of service---appendix designation 
Must be received in Clerk's office 
by 1/5/89. 

10 copies---red covers---50 page limit 
Must be signed by counsel 
Proof of service---appendix designation 
Must be received in Clerk's office 
by 2/7/89. 

10 copies---gray covers---25 page limit 
Must be signed by counsel 
Proof of service 
Must be received in Clerk's office 
by 2/24/89. 

5 copies---white covers 
Proof of service 
Must be received in Clerk's office 
by 3/3/89. 

Appellant's failure to file a brief or joint appendix when due may 
lead to dismissal of the case. Appellee's failure to file a brief when 
due may lead to the case being decided with.out representation of the 
party's position. 

Enclosed are samples of other necessary inclusions in the brief and joint 
appendix designation addendum required by Sixth Circuit Rules lO(d) and ll(b), 
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and the disclosure of corporate affiliations required by Sixth Circuit Rule 
25. Briefs and appendices not in compliance with the requirements will be 
rejected and returned to counsel unfiled. 

You may reach us by calling (513)684-2953 or FTS 684-2953, and we 
encourage you to do so if you are uncertain of what is required. 

cc: 
David C. Shilton 
Martin W. Matzen 
Carolyn Tillman 
Robert Leininger 
Gordon G. Stoner 
Thomas J. Gezon 
F. Henry Habicht II 

Ve! ;;:__y J:JJ_ 
~. ) Ernestine R. Tennyson 
~ Case Supervisor 
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UNITED STATES OF AMERICA 
IN THE UNITED STATES DISTRICT COURT F~ ~U: i r, frj h: ·-g 

wEsTERN DISTRICT oF MICHIGAN, souTHERN 01V:rs16N · ·-- -

UNITED STATES OF AMERICA, BY----~--·--·-

Hon. Richard A. Enslen 

v. RENOTICE 

A EGAN COMPANY, File No. K86-441 CA4 

Defendant. 
__________________ ! 

-

PLEASE TAKE NOTICE that the Status Conference 

scheduled on December 1, 1988, at 2:30 p.m., IS HEREBY 

RESCHEDULED TO FRIDAY, DECEMBER 2, 1988, at 3:30 p.m., at 

112 Federal Building, 410 West Michigan Avenue, Kalamazoo, 

Michigan. 

~Sharon Seaton, Deputy Clerk 

DATED: November 9, 1988 
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F'. WILLIAM HUTCHINSON 
CHESTER C. WOOLRIDG! 
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RICHARD L. SPINDLE 
1936-1975 

CARL J. RIDDERING 
1904·•977 

CLIF'F"ORD C. CHRISTENSON 
1915•1982 

WAL TEA K. SCHMIDT 
(RETIRED) 
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November 4, 1988 

Ms. Lynn M. Spurr 
Environmental Quality Analyst 
Waste Management Division 
Michigan Department of 

Natural Resources 
621 N. 10th Street 
P.O. Box 355 
Plainwell, MI 49080 

Re: Allegan Metal Finishing Company. Allegan. Michigan 

Dear Lynn: 

This correspondence is the follow-up to our October 14, 1988 
telephone conversation addressing purchase, recycling and 
resource recovery alternatives for the byproducts of Allegan 
Metal Finishing Company (AMFCO) from their wastewater treatment 
process now in the Company's two on-site holding ponds. As you 
are well aware, the regulation of those holding ponds under the 
federal Resource Conservation and Recovery Act (RCRA) and State 
of Michigan Hazardous Waste Management Act (HWMA) is a matter of 
dispute between the parties, and our October 14, 1988 conference 
and this follow-up correspondence are communications in our 
continuing effort to reach a compromise of this disputed claim in 
resolution of this matter. As such, AMFCO admists no liability 
herein by these settlement communications. 

We have described for you the further beneficial end uses 
that may be made of this material, due to its metals content, 
resulting in such being a "product".and not a "waste". As such, 
it is AMFCO's position that the material itself is no longer 
RCRA/HWMA-regulated. In addition to the other matters raised in 
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VARNUM, RIDDERING, SCHMIDT 8 HOWLETT 

Ms. Lynn M. Spurr 
Page 2 
November 4, 1988 

our litigation pending in the United states District Court for 
the Western District of Michigan, and AMFCO's delisting petition 
pending with the U. s. EPA, we are asking that the Michigan 
Department of Natural Resources (MDNR) and U.S. EPA approve the 
removal of the materials in the holding ponds at AMFCO for 
transportation to any or all of the following prospective 
businesses: 

1. Frit Industries, Inc. (Ozark, Alabama). The 
enclosed October 18, 1988 correspondence from Frit 
Industries to AMFCO describes their interest -in 
purchasing the byproducts at issue for use as a 
fertilizer micronutrient. The processing of this 
material by Frit Industries as a fertilizer component 
is described by the enclosed correspondence. As such, 
AMF CO' s byproduct replaces a raw product or feedstock 
which would otherwise be purchased in the marketplace 
for the same use. 

2. Industrial and Aqricul tural Chemicals. Inc. 
(Red Springs, North Carolina). This purchaser is 
essentially a competitor of Frit Industries, and 
employs the same basic process as.described above and 
by the enclosed correspondence from this company. Also 
enclosed from Industrial and Agricultural Chemicals, 
Inc. is their fertilizer trace element price list, 
indicating the end use to made of the processed 
byproduct in the marketplace. Indicated for your 
reference on the enclosed price list are the 
environmental agencies and contact persons that 
regulate Industrial and Agricultural Chemicals in North 
Carolina. 

3. Horsehead Resource Development Company. Inc. -
(Palmerton, Pennsylvania). This company is most 
interested in obtaining AMFCO' s material for recovery 
of the metal content through its kiln process. The 
zinc content of AMFCO's material is very attractive to 
Horsehead Resource Development for their recovery and 
resale as a raw product. This Company is regulated by 
the Pennsylvania Department of Environmental Resources 
(DER), and would require a comfort letter or other 
assurance from the U.S. EPA that accepting AMFCO's 
material would not be a violation of its waste 
management restrictions. 
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Ms. Lynn M. Spurr 
Page 3 
November 4, 1988 

AMFCO is in the process of obtaining firm quotations from a 
qualified hauler, 7-7, Inc. of Wooster, Ohio, for transporting 
the material from the ponds to these purchasers. This hauler is 
a licensed industrial hazardous waste hauler specializing in 
environmental services. The proposed method of transportation 
would be a 4 O yard dump box. With the estimated quantity of 
material in the holding ponds being 2, ooo yards, this would 
translate to 50 loads of material to be shipped. 

Fri t Industries and Industrial and Agricultural Chemicals 
are prepared to accept AMFCO's material from the ponds 
essentially immediately, al though we are not certain how fast 
they can accept the material to define a timetable to remove all 
material from the ponds. Horsehead Resource Development has 
indicated an ability and interest in taking the material from the 
ponds as soon and as much as possible, assuming the regulatory 
concern can be adequately addressed. 

Each of these three alternatives. is very viable and 
represents an environmentally sound and reasonable alternative to 
landfill of this material. All three of these businesses are 
conscientious operators, under the scrutiny of local regulators 
to assure that their operations are conducted properly. The 
further end use for this material is a very real marketplace 
option which AMFCO intends to pursue, if at all reasonably 
possible. 

Upon your review of the above and the enclosures, please 
contact me or Walter Sosnowski to discuss these alternatives 
further. AMFCO will be prepared to proceed as expeditiously as 
possible upon your approval of one or more of these alternatives, 
and also stands ready to address any additional questions you 
might have. We await your reply at your earliest convenience. 

Very truly yours, 

VARNUM, RIDDERING, SCHMIDT & HOWLETT 

CMD/njv 
c: Walter c. Sosnowski 

Ronald Vriesman . 
Joan Peck / 
Gordon G. Stoner 
Connie Puchalski' 
Joe Baker 
Rep. Fred Upton 
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-Industrial and Agricultural Chemicals Inc. 
ROUTE 2 • BOX 52l·C • RED SPRINGS, NC 2837' 

(919) 843-2121 

October 31, 1988 

Mr. Walter C. SosnowskiJ 
President 
Allegan Metal Finishing Company 
P.O. Box 217 
Allegan, Michigan 49010 

Dear Mr, Sosnowski: 

Industrial and Agricultu~al Chemicals will uae the Zinc 0Kide 
which you have available in a fertilizer trace clement mixture. 
We would use tht! eutire product which you would furnish us, 
Th1n·e would be no waste products derived from our uee of this 
product. The Zinc Oxide which you would furnish ie not s. 
hazardous waste itl. North Carolina, but I would be happy to 
wei"h all :l.ncoming trucks and certify to you that the mate
rial arrlved at our plant in Red Springs, North Carolina, 
~arely. We would pay you for thie product since it has some 
value to us. I am not sure exactly ho~ much we would pay~ 
but I will certainly get in touch with you and let you know. 

Very truly yours, 

IN~~CALS, 
INC. 

Randall F, Andrews 

ej 

RECEIVED NOV O 4 1981 



FRIT lnDUSTRIE:S, inc. 

Octobor 18, 1988 

Mr. Wolter Sosnowski 
Alegan Metals 
1274 Lincoln Road 
Alegan, MI 49010 

Dear Walt.er: 

~ ~"--· -

f".0. Box 1580 • Jouiu l"'url~c, 11oau 
0.tork, Alnl:i.'lmn ~G:lG 1-15DQ 

Phono 2Ulj/ f !4•20 It, 

TWX 810 744 3303 

Frit Indui:,l..d.es apprec.iatea your. 1nlerest in furnish:i.ng 
materialH !ur our use as a fertilizer micronutrient~ 

-· ; -

~i you ar; aware we consume zinc oxides, sulfates, and 
hydroxides al::i raw malorials in our ~lanls. Your material is not 
hard enough or ~!zed well enough to be used ~s a finished 
producL, but we can put it through our plant along ~ith other 
~inc, manganeae, and boron material~ t.o produce a good 
micronutrienl fertilizer. 

0 u r pr i> t: ~ o a 1.; u 11 i:; l s l. s 1) f p u t ting ma t t~ r I ._1 l. R I: hr o ugh t, cl rum 
granulAtor where it is reo~ted willl sul[uric acid end rolled 
into a small granule approxirnaLely 1/8 11 in diameter. This 
granule ls dried in a rotary drier then put over screens to 
remove the undcrsl~ed H11d ovcvsi~ed granules which are recycled 
b a ck t h r o ugh t h c p l a n t H r L e 1· g r 1 n d i. n g • 'r h e o n s i. ~ c ma t e r i a 1 l s 
conveyed into a storage bin where 1t is held unLll lL is hagged 
ond shipped. 

The pri.i::Jng on raw mac.,1":l.als suc:h t11:1 ytrnn~ is $2,00 p~r unit 
dellvered to Wal.11uL Rldge 1 Arkane.H1R. This mean~ .for your 
material, we will pay (rum $42 Lo $72 per ton delivered. If the 
analysis falls below 20% t.he material has no real value to us as 
a raw material although we could accept the material. 

r ho p e th i s i n f or ma t 1 o n h e l p s y u u 1 n d e ta rm i n i n g i ( l•' r i t: I 11 d u e t r i e s 
is the company you wiah Lo supply material. to. 

g;; r!AY~(ll) 
Jim Wyatt 
V lee President Opera 1..1.nns 

• JMW/kg 



• INIXJS!'RIP..l. _r.;_~ .~OlliIUR>L CH:l-ilC.lt..IS INCORPCfu\TED • FERTILIZER TAACE E!.n'fE2:JT PRICE LIST 

.r 
~ 

i 
I 
f' • 

EF'F""~!VE FEERUll.R'l 1988 
D~ 

RATE/ACRE ?ATE/ACRE F.O.B. PRICE 20 '!'Cl'~ 

FRCOOCT & DESCRIPI'ION K.W 1'.PPL!ID .9RQ11.X.'Z>Sl' ?roUMOM 3 'IONS (PER,mn 

IRCN 
!RCN SULFATE KwJDER 10 lbs-

31% Fe 

!RCN SULFATE GRANULAR 10 lbs-
40% Fe 

!RCN OXIDE FODER 10 lbs. 
55% Fe 

ZJN: 
Zil'K: OXIDE 50% FCWDER 5 lbs. 

ZIOC SUL_PATE 36% Fa-IDER 10 lbs. 

Zll'C 36G, 36% ZN GRl,.1'.1UIAR 10 lbs. 

znc 20G, 20% ZN' GRl-..NUIJ!..R 15 lbs-

SOLFOR 
SlJL..qJR 90% GRA_tIDT..AR 20 lbs-

SULFUR 90% WEITABLE 20 lbs. 

Notes: North Carolina Dept. of Jhlman R,esc,urces 
Division of Health Sen•ices 
F.nviromoental Health Section 
P.O. Box 2091 
Rale-igh, N. C. 27602-2091 

. .\ttn: Dr. Bill Hanmer 
Head of Environmental Regulation 

TERMS OF PAYMEN.I' ARE "NET 30 mi.ss•. 

30 lbs. 

30 lbs. 

30 lbs. 

10 lbs. 

20 lbs-

20 lbs. 

30 lbs-

40 lbs-

40 lbs-

$250.00 $265.00 

$165.00 $170.00 

$125.00 $135.00 

$270.00 .$270.00 

$525.00 $500.00 

$415.00 $415.00 

$210.00 $215.00 

$210.00 $215.00 

$210.00 $215-00 

Solid & Hazardous 'Waste 
Management Branc.ri 

Tel. (919) 733-2178 

Jerry H. Rhodes 
Head of Hazardous Waste Branch 

FOR SPB::IFIC SI'IUATICNS AND NEEDS, CM.I.: R1l'IDALL ANDREN$ ••• , TELEfKNE {919) 843-2121. 

~ 9JW30Jl8 is a registered trademark of U. s. ~ llRl CHEMrCAL Cllll'CllM'Iffi. 

~ is a registered trademark of ~ E1SJM!IR cr:t!P1!tff. 

DELIVE?.ED 
8 '10~5 

(PER 'la~) . 
$285.00 

$190.00 

$155.00 

$290.00 

$540.00 

$430.00 

$230.00 

$230.00 

$230.00 

• • .. 
.... , 

DELIVERSD 
,. 

S'KNS 
(PER 'IU-J) 

$295.00 

$200.00 

$165.00 

$300.00 

$550.00 

$440.00 

$240.00 

$240.00 

$240.00 



UNITED STATES COURT OF APPEALS 
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CLERK 
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Ms. Theresa M. Pouley, Esq. 
171 Monroe Avenue, N.W. 
Suite 800 
Grand Rapids, MI 49503 

RE: Case No. 88-2100 

November 4, 1988 

USA vs. Allegan Metal Fin 
District Court No. 86-00441 

We have today docketed the above-styled case as number 88-2100 
in this Court. This case number must appear on all documents related to this 
case which are submitted to the Court. Read the following letter carefully. 
Each paragraph identifies a responsibility that must be met immediately. 

Failure of the appellant to comply with any of these requirements by 
the date established below will result in DISMISSAL of the case without 
further notice. 

ADMITTANCE REQUIREMENTS FOR ATTORNEYS. Attorneys must be admitted 
to practice before this Court in order to enter an appearance or file any 
documents. If you have never been admitted to the bar of this Court, 
complete the enclosed application fonn and return it with your fonn of 
appearance (see paragraph below). Requirements for admission are set forth 
in Section 4 of the Court's Internal Operating Procedures. 

APPEARANCE FORM. Even though an attorney has submitted a document 
which indicates his name and address, all attorneys who wish to represent any 
party on appeal are also required to file the enclosed Fonn for Appearance 
of Counsel in each appeal in which they are involved. The Court will refuse 
to file any document tendered by an attorney who has not filed the fonn. 
'!he appellant appearance must be received in this office by 
11/18/88. 

TRANSCRIPT. You must complete Part I of the enclosed purchase order 
for transcript whether or not you are requiring additional transcript on 
appeal. The appellant is responsible for serving the various copies of the 
purchase order upon the appellee and the other persons and offices indicated 
on the fonn. If transcript is ordered, the order must be explicit, and 
financial arrangements, satisfactory to the court reporter, must be made at 
the time the order is placed. Failure to do so may result in dismissal of 
the case. You are also required to notify the Court if transcript is 
unnecessary. Section 7 of the Court's Internal Operating Procedures 
contains additional information. If you have any questions concerning 
transcript, you should contact our Transcript Coordinator at our telephone 
number listed above. The appellant transcript order fonn must be 
received in this office by 11/18/88 . 
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PRE-ARGUMENT STATEMENT. 6th Cir. R. 18 directs that a pre-argument 
statement be filed by the appellant in all civil cases. For civil appeals, 
the appellant shall complete the enclosed form and submit the original and 
two copies to the Clerk's Office with service effected on all other parties. 
The appellee is neither required nor authorized to respond to the pre-argument 
statement. The pre-argument statement must be received in this office by 
11/18/88. 

FILING FEES. Payment of a fee is required upon filing a notice of 
appeal from a district court decision unless you are exempt by order of the 
Court. All fees are to be paid to the district court. The following fees 
are currently unpaid: 

$5.00 District Court filing fee 

$100.00 Court of Appeals docket fee 

All filing fees mu.st be paid by 11/18/88 . 

RULES AND PROCEDURES. The Court's Local Rules (Rules) are printed in 
several federal rules publications. The Court's Internal Operating Procedures 
(IOP's) can be found in the Federal Local Court Rules volume of the Federal 
Rules Service published by Callaghan & Company. Copies of the Rules and IOP's 
are also available from this office. The most recent editions of these court 
publications are: Rules, February 1987 and IOP's, June 1987. 

enclosures: 

cc: 

Transcript Purchase Order, Form 6CA-30 
Pre-Argument Statement, Form 6CA-53 
Form for Appearance of Counsel, Form 6CA-68 
Application for Admission, Form 6CA-14 
Major Case Processing Events, Form 6CA-26 

Mr. Charles M. Denton 
Mr. David C. Shilton 
Mr. Martin W. Matzen 
Ms. Carolyn Tillman 
Mr. Robert Leininger 
Mr. Gordon G. Stoner 
Mr. Thomas J. Gezon 
Mr. F. Henry Habicht II 

Ernestine Tennyson 
Case Supervisor 
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OFFICIAL COURT OF APPEALS CAPTION FOR 88-2100 

UNITED STATES OF AMERICA 

Plaintiff - Appellee 

v. 

ALLEGAN METAL FINISHING COMPANY 

Defendant - Appellant 
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Case Title 

UNITED ST ATES COURT OF APPEALS 
for the Sixth Circuit 

FORM OF APPEARANCE OF COUNSEL 

---------------------
Court of Appeals Case Number -------------

TO: Leonard Green, Clerk 

This is to advise that you should enter my name and address on your docket as 
counsel of record on behalf of 

who/which in this court is/are 

( )Petitioner(s) 
( )Appellant(s) 

( )Respondent(s) 
( )Appellee(s) 

( )Amicus(i) Curiae 
( )lntervenor(s) 

<<PLEASE TYPE THE FOLLOWING INFORMATION>> 

Name ----------------------------
Address ---------------------------
City/State ___________________ Zip _____ _ 

Telephone(include area code) -------------------
Have you bee·n admitted to the bar of the Sixth Circuit? ( )Yes ( )No 

If yes, give the date of admission ------------------

NOTICE: The Court requires that eYery attorney re1ister an appearance on this form 
in eYery case la which be or she Intends to represent a party. Documents tendered by 
an attorney who has not properly re1istered an appearance will not be accepted for 
filin1 by this Court. Failure of appellant's counsel to file an appearance will therefore 
result in dlsllllual of the appeal. 

I hereby acknowled1e my responsibility for the timely and expeditious 
administration of this case la accordance with the rules and procedures of the Court. 

Signature ____________________ Date ____ _ 

8CA-68 

3/88 



JAMES N. 01:BOER, JR. 
GORDON B. BOOZER 
WILLIAM k. VAN'T HOF' 
EUGt.NE A\..KEMA 
HILARY F'. SNELL 

•

PETER ARMSTRONG 
ROBERT J. ELEVELD 
KENTJ. VANA 
CARL E. VER BEEK 
.JON F. Dir:WITT 
PONALD L. JOHNSON 
l,'.)ANIEL C. MOLHOEk 
GARY P. SKINNER 
'1'1MOTHY J. CUlltTIN 
THOMAS T. HUF',. 
tt. EDWARD PAUL 
JOHN E. MCGARRY 
QIRK HOFF'IUS 
J. TERRY MORAN 
l!!!IENHAM R. WRIGLEY, JR. 
'fHOMAS J. MULDER 
"fHOMAS J. BARNES 
fl0BERT 0. KULLGAEN 
~ICHARD A. KAY 
L,.ARRY J. TITLE.Y 
l!IRUCE A. BARNHART 
OENNIS C. KOLENDA 
JEF'f'REY L. SCHAD 
'fHOMAS G. DEMLING 
JOHN W. PESTLE 

VARNUM, RIDDERING, SCHMIDT 8: HOWLETT 

ATTORNEYS AT LAW 
ROBERT P. COOPER 
F'RAN K G. DUNTEN 
TERRANCE R. BACON 
NYAL D. DEEMS 
RICHARD A. HOOKER 
RANDALL W. KRAKER 
PETER A. SMIT 
FREDRIC A. SYTSMA 
JACK D. SAGE 
MARK C. HANISCH 
MARILYN A. L.ANKF'ER 
THOMAS L. LOCKHART 
ROBERT L. DIAMOND 
BRUCE G. HUDSON 
BRUCE GOODMAN 
JOSEPH J. VOGAN 
ERIC J, SCHNEIDEWIND 
THOMAS A. HOF'F'MAN 
TERESA S. DECKER 
JEFFREY R. HUGHES 
RICHARD W. BUTLER, JR. 
LAWRENCE P. BURNS 
MATTHEW D. 'ZIMME.R.MAN 
WILLIAM E. ROHN 
JOHN PATRICK WHITE 
CHARLES M. DENTON 
PAUL M. KARA 
JEFFREY D. S .. ITH 
H. LAWRENCE SMITH 
JUDY E. BREGMAN 

SUITE 800 

171 MONROE AVENUE, N.W. 

GRAND RAPIDS, MICHIGAN 49503 

TELEPHONE (616) 459-4186 

TELECOPIER (616) 459-8468 

TELEX 192818015 VARN 

SUITE 700 

ONE MICHIGAN AVENUE 

120 NORTH WASHINGTON SQUARE 

LANSING, MICHIGAN 48933 

TELEPHONE (5171 482-6237 

TELECOPIER 1517) 482-6937 

350 EAST MICHIGAN AVENUE 

KALAMAZOO, MICHIGAN 49007 

TELEPHONE (616) 382-2300 

TELECOPIER (616) 382-2382 

THOMAS C. CLINTON 
MARK L. COLLINS 
JONATHAN W. ANDERSON 
JOHN W. BOLEY 
CAAL OOSTERHOUSE 
WILLIAM J. LAWRENCE m 
GREGORY M. PALMER 
SUSAN M. W'l'NGAAADEN 
KAPLIN S. JONES 
STEPHEN P AF'ENDOULIS 
ROBERT A. HENDRICKS 
DAVID E. KHOREY 
MICHAEL G. WOOLDRIDGE 
MICHAEL D. F'ISHMAN 
HEATHER E. HUDSON 
PERRIN RYNDERS 
MARK S. ALLARD 
TIMOTHY E. EAGLE 
DAVID A. RHEM 
THOMAS 5. CRABB 
DONALD P. LAWLESS 
MICHAELS. McELWEE 
GEORGE 8. DAVIS 
JACQUELINE D. SCOTT 
PAUL D, F"OX 
N. STEVENSON JENNETTE m 
JOH" T. BEUK!A D 
MICHAEL J. DUNN 
WILLIAM W. McOUAOE 
THERESA M. POULEY 

DAVID E. PRESTON 
JAN 0. REWERS 
JEF'F'REY W. BESWICK 
MICHA.EL L. f:l:EStHCt<. 
GEORGE C. SUMMERF'l!LD 
ELIZABETH J. F'OSSEL 
MICHAEL A. SHIELDS 
JOEL BAIR 
MARY C. MEATH£ 

OF" COUNSEL 
LAURENT K. VARNUM 
JOHN L. WIERENGO, JR. 
F'. WILLIAM HUTCHINSON 
CHESTER C. WOOLRIDGE 
WILLIAM J. HALLIOA't', JR. 

RICHARD L. SPINDLE 
1936·1975 

CARL J, RIDDERING 
1904-1977 

CLIF'f'ORD C. CHRISTENSON 
1915-1982 

ROl!IERT G. HOWLETT 
1906·1988 

WALTER K. SCHMIOT 
{RETIRED) 

REPLY To Grand Rapids 
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November 4, 1988 

United States District Court 
Western District of Michigan 
410 West Michigan Avenue 
Kalamazoo, MI 49005 

Re: United States v Allegan Metal Finishing Company 
Civil Action No. K86-441-CA4 

Dear Sir or Madam: 

Enclosed 
Dismissal 

please find the parties' Stipulation for Partial 
together with proposed Order in the above-referenced 

case. The Stipulation has been executed on behalf of both 
plaintiff and defendant, and is pursuant to our status 
conferences· with Magistrate Rowland on November 2 and 3, 1988. 
Please provide entered copies of the Order to counsel of record, 
and do not hesitate to contact either the undersigned or 
plaintiff's counsel if there are any questions regarding the 
enclosure. 

Very truly yours, 

VARNUM, RIDDERING, SCHMIDT & HOWLETT 

CMD/njv 
c: Walter c. Sosnowski 

Gordon G. Stoner 
Connie Puchalski ~ 

~~ 
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UNITED STATES OF AMERICA 
IN THE UNITED STATES DISTRICT cou~ ,~R-~HI;h;, "': ~. !, 

WESTERN DISTRICT OF MICHIGAN, SOUTHERN D1Vi'Si6'Nl '· . 

UNITED STATES OF AMERICA, 

Plaintiff, 

v. 

ALLEGAN METAL FINISHING COMPANY, 

Defendant. 
________________ ! 

ORDER 

,··t E"'·i' 11 " [1' · ··· , .. -., , ... -'-' - r. I I, V. ~ . i ,j I • L· .. l.i '\ I 

WESTERN DIST. er MICH. 
BY ____ _ 

Hon. Richard A. Enslen 

File No. K86-441 CA4 

Pursuant to the request of the parties, the bench 

trial in this matter will be adjourned to the February 6, 1989 

term of court. 

IT IS SO ORDERED. 

DATED: November 4, 1988 
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IN THE UNITED STATES DISTRICT COURT 
WESTERN DISTRICT OF MICHIGAN -. :·;:, .. :. :_;_::;_ -, :~ 1 • . : .JL .. ~ 

\·, ~S fEf:r-i [;,..; i. \..1 ~ :<'.C:--1. 

UNITED STATES OF AMERICA, ) 
) 

Plaintiff, ) 
) 
) 

V • ) 
) 
) 

ALLEGEN METAL FINISHING COMPANY, ) 
) 

Defendant. ) __________________ ) 

C\f ______ _ 

Civil Action No. K86-441 

Judge Enslen 

STIPULATION AND ORDER FOR PARTIAL DISMISSAL 

IT IS HEREBY STIPULATED by and between the plaintiff 

United States of America and defendant Allegan Metal Finishing 

Company that all claims of liability against defendant arising 

from the plaintiff's Complaint not resolved by the Court's June 

6, 1988 Opinion and Order of Partial Summary Judgment may and 

shall be dismissed with prejudice and without costs or attorney's 

fees. 

Dated this 7' ~ day of j;Clt/~'5C , 1988. 

On behalf of the Plaintiff 

Roger J. Marzulla 
Assistant Attorney General 
Land & Natural Resources 

Division 

John A. Smietanka 
United States Attorney 
Western District of Michigan 

On behalf of the Defendant 

Theresa M. Pouley 
Varnum, Riddering, Schmidt & 

Howlett 
171 Monroe Avenue, N.W. 
Grand Rapids, Michigan 
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By: G~~~ 
Environmental Enforcement section 
Land and Natural Resources Division 
U.S. Department of Justice 
Washington, D.C. 

Thomas Gezon 
Chief Assistant United States 

Attorney 

OF COUNSEL: 

Connie Puchalski 
Assistant Regional Counsel 
U.S. Environmental Protection 

Agency, Region V 
230 South Dearborn Street 
Chicago, Illinois 
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ORDER 

On reading and filing the foregoing Stipulation, 

IT IS ORDERED that all claims of liability against 

defendant arising from the plaintiff's Complaint not resolved by 

the Court's June 6, 1988 Opinion and Order of Partial summary 

Judgment may and shall be dismissed with prejudice and without 

costs or attorney's fees. 
I ) / ~ 

Dated: \ I / ~ <£ ~ r z 

BY THE COURT 

The Honorable Richard A. Enslen 
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.N ARBOR, MICHIGAN 

BLOOMF"IELO HILLS, MICHIGAN 

FORT l.AUOEROALE, FLORIOA 

GRANO RAPIDS, MICHIGAN 

.JACKSON, MICHIGAN 

i.· "- LAW 0FFIGES 

DYKEMA GOSSETT 

351J:f FLOOR 

400 RENAISSANCE CENTER 

DETROIT, MICHIGAN 48243 

TELEPHONE (3131 566 · 6600 

TELECOPIER (3131566-6594 TELEX: 23-0121 

LANSING, MICHIGAN 

SARASOTA, FLORIDA 

TAMPA, FLORIDA 

WASHINGTON, 0.C . 

Direct Dial 
(313) 568-6515 

October 28, 1988 

[ffi lE lfH ~ W \E ~ ;2_ 
U.S. Environmental Protection Agency 
230 S. Dearborn Street NOV O 7 1988 Jt)l/l-fY 
Chicago, Illinois 60604 

Attention: Robert Hortian 
OFFICE OF 

PUBLIC AFFAIRS // - 2 ·z... 
Re: F.0.I.A. Request 

l} 

2) 
3) 

4} 

L. Perrigo Company, 538 Eastern, 
Allegan, MI 49010 

Tru-Heat, 700 General, Allegan, MI 49010 /'(_ 
Crescent Machine & Nipple Co., 1303 Lincoln, le 

Allegan, MI 49010 
Allegan Metal Finish Co., P.O. Box 127, 't,_~C 

(M-89) Allegan, MI 49010 

Dear Mr. Hortian: 

Pursuant to the Freedom of Information Act, please 
forward to my attention, all information you have on the 
above-referenced companies. 

If you have any questions in this matter, feel free to 
contact me. 

Your cooperation is greatly appreciated. 

/.?ctz/1.· 
&e.,jp ~ &,,-..l,_,,,~-.~ 'f &~p 

J'PP1t/?. · .-
• /%,c-v, (Ive:~( ~.. ~~ ,f-c /lCrlP 

KVK/gg 

~S;/pw-e4k~ ~-. 

~/..- I (!}:_.,t // 

Very truly yours, 

D~#, ~0,~T 

lt:d:jtl~--> 
Keith v. Konnie 
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• ADMITTED IN 
PEOPLE'S REPU8LIC OF' CHUV 

• 

October 26, 1988 

United States District Court 
Western District of Michigan 
410 West Michigan Avenue 
Kalamazoo, MI 49005 

REPLYTO Grand Rapids 

Re: United States v Allegan Metal Finishing Company 
Civil Action No.: K86-441-CA4 

Dear Sir or Madam: 

Defendant Allegan Metal Finishing Company submitted in 
preparation for the previously scheduled jury trial of this 
matter a trial brief and related filings, including proposed jury 
instructions. The Court has advised earlier this month that this 
case has been transferred to the bench trial docket and thereby 
removed from the jury trial docket. This change was apparently 
accomplished based upon the good faith assertions of the 
plaintiff's trial counsel that there were no further issues of 
liability to be determined by a jury and that only non-jury 
matters remained for determination. our position on that aspect 
of this case has been communicated by prior correspondence dated 
October 14, 1988. 

Based upon the uncertain status of this matter, we have 
requested previously a conference among counsel and the Court to 
determine proper future proceedings. Until a response is 
received to our last correspondence objecting to the removal of 
this case from the jury trial docket, and/or a status conference 
held to clarify further proceedings, we will not be supplementing 
our prior trial preparation filings. 
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VARNUM, RIDDERING, SCHMIDT 8: HOWLETT 

United States District Court 
Page 2 
October 26, 1988 

We await your reply on the above and our prior 
correspondence. 

CMD/njv 
c: Walter 

Gordon 
Thomas 
Connie 

VARNUM, 

C. Sosnowski 
G. Stoner 
J. Gezon / 
Puchalski 

Very truly yours, 

& HOWLETT 
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DTB:GGS: 
90-7-1-343 

Clerk 
U.S. District Court 
167 Federal Building 
410 w. Michigan Avenue 
Kalamazoo, Michigan 49005 

U.S. l>fpartmmt of Justice 

Washin111on. D.C. 2053.' 

October ,1, 1988 

Re: United States v. Allegan Metal Finishing Company. 
Civil Action No. K86-441-CA4D 

Dear Mr. Hynek: 

Enclosed for filing is an original and one copy of the 
supplemental Trial Brief of the United states. 

Enclosures 

cc: Thomas Gezon 
Connie Puchalski 

By: 

Sincerely yours, 

Roger J. Marzulla 
Assistant Attorney General 
Land and Natural Resourc~s Division 

G~Stoner 
Environmental Enforcement Section 
Land and Natural Resources Division 
U.S. Department of Justice 
P.O. Box 7611 
Ben Franklin Station 
Washington, D.C. 20530 
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UNITED STATES 

v. 

ALLEGAN METAL 

IN THE UNITED STATES DISTRICT COURT 
FOR THE WESTERN DISTRICT OF MICHIGAN 

SOUTHERN DIVISION 

OF AMERICA, ) 
) 

Plaintiff, ) 
) 
) Civil Action 
) K86-441-CA4 
) 

FINISHING COMPANY, ) 
) 

Defendant. ) 
) 
) 

No. 

SUPPLEMENTAL TRIAL BRIEF OF THE Uh'"ITED STATES 

On June 6, 1988, the Court issued an Opinion and Order 

that granted in substantial part the United States' Motion for 

Summary Judgment on Issues of Liability. (hereinafter •opinion"). 

The Court held that defendant Allegan Metal Finishing Company 

(•Allegan") had violated Section 30Q5(a) and (e) of the Resource 

Conservation and Recovery Act ("RCRA"), 42 ~.s.c. § 6905(a) and 

(e), and had violated paragraphs 2 D. and 5 of the Consent 

Agreement and Final Order ("CAFO") entered into between the 

United States Environmental Protection Agency ("EPA") and 

Allegan. Because the Court held that Allegan is liable for 

violations of RCRA and the CAFO, a bench trial is to be held on 

the request of the United States for injunctive relief and civil 

penalties for these violations of RCRA and the CAFO. 

on April 25, 1988, prior to the scheduled jury trial, 

the United States submitted to the Court the Trial Brief of the 

United States, which set forth the statutory and factual 
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• background of the case, the evidence of liability against Allegan 

and the request for injunctive relief and the assessment of civil 

penalties against Allegan. The United States submits this 

Supplemental Trial Brief to address the injunctive relief the 

United states seeks from the Court and the amount of the civil 

penalty to be assessed against Allegan now that the Court has 

ruled that Allegan violated RCRA and the CAFO. 

• 

RELIEF REQUESTED BY THE UNITED STATES 

The United States seeks injunctive relief and civil 

penalties for Allegan's past violations of RCRA and the CAFO and 

injunctive relief to prevent future violation and environmental 

hazards. 

A. Summary of Violations of RCRA and the CAFO by 
Allegan 

The Court held that Allegan violated Section 3005(a) 
' 

and (e) of RCRA and violated paragraphs 2 D. and 5 of the CAFO. 

The violation of Section 3005(a) and (e) stem from 

Allegan's discharge of hazardous waste into its two surface 

impoundments despite the fact that it had lost authority under 

RCRA to use these surface impoundments for hazardous waste 

disposal. In 1984 congress amended RCRA to provide that an 

existing hazardous waste land disposal facility would 

automatically lose its authority to operate such a land disposal 

facility unless it certified compliance with permitting, 

groundwater monitoring, and financial responsibility 

requirements. That section provides: 



•• 

• 

- 3 -

In the case of each land disposal facility 
which has been granted interim status under 
this subsection before November 8, 1984, 
interim status shall terminate on the date 
twelve months after November 8, 19$4 unless 
the owner or operator of such facility--

CA) applies for final determination 
regarding the issuance of a permit under 
subsection (c) of this section for such 
facility before the date twelve months after 
November 8, 1984; and 

(B) certifies that such facility is in 
compliance with all applicable groundwater 
monitoring and financial responsibility 
requirements. 

(42 u.s.c. § 6925(e) (2)). Thus, a facility's failure either to 

apply for a final permit or to certify compliance with all 

applicable groundwater monitoring and financial responsibility 

regulations by November 8, 1985 caused, as a matter of law, the 

loss of the facility's •interim status• authorization to operate 

.a land .disposal facility. Opinion, pp. 18, 25-26. 

The Court held that Allegan failed to make the required 

certification on or before November 8, 1985, and that Allegan 

continued to place listed hazardous waste F006 into at least one 

of its surface impoundments after November B, 1985, until 

approximately October, 1987. Opinion, pp. 25-26. 

Allegan's violations of the CAFO are the result of 

Allegan's failure to comply with the requirenents of paragraph 

2 D. and 5 of the CAFO. Paragraph 2 D. of the CAFO required 

Allegan to submit documentation that it possessed liability 

insurance for sudden and non-sudden accidental occurrences within 
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30 days of entry of the CAFO. The Court held that Allegan 

violated this requirement. Opinion, pp. 31-36. 

Paragraph 5 of the CAFO provided Allegan pay a penalty 

of $16,000, but that the penalty would be reduced to $3,000 

provided that all the requirements of the CAFO were met within 

the specified time. Opinion, p. 36. Allegan paid only $3,000 on 

January 31, 1986, approximately 157 day after the due date 

specified by the CAFO. The Court held that all of the terms of 

the CAFO were not complied with within the specified times, and 

accordingly, the proper penalty was that of $16,000 which should 

have been submitted within 60 days of the date of the CAFO. 

Therefore, Allegan violated paragraph 5 of the CAFO. Opinion, 

pp. 36-37. 

B. Injunctive Relief Sought By the United States 

The United States seeks an order from the Court that 

prohibits Allegan from placing hazardous waste into any surface 

impoundment or other land disposal facility and that orders 

Allegan to close its two surface impoundments in accordance with 

Allegan's approved Closure Plan. 

Allegan lost authority to discharge hazardous waste 

into its surface impoundments on November 8, 1985. Nevertheless, 

Allegan continued to discharge hazardous waste to at least one of 

these surface impoundments until approximately October 1987. To 

ensure that Allegan does not make additional illegal discharges 

of hazardous waste to any surface impoundment, the United states 

requests that the Court issue an order prohibiting Allegan from 
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placing additional hazardous waste in any su~face impoundment or 

other land disposal facility. 

Pursuant to 40 C.F.R. § 265.112 and paragraph 4 of the 

CAFO, Allegan submitted a Closure Plan for the closure of the two 

surface impoundments at the Allegan facility. EPA approved 

Allegan's Closure Plan on September 29, 1985. The Closure Plan 

sets forth the method by which Allegan agreej to close its 

surface impoundments and the date by which Allegan would start 

and complete closure. Pursuant to the Closure Plan and in 

accordance with the requirements for closure set forth at 40 

C.F.R. §§ 265.112 and 265.113, Allegan is required to close the 

surface impoundments. Therefore, the United States requests that 

the Court order Allegan to close its surface impoundments by 

immediately implementing its approved Closure Plan. 

C. Civil Penalties Sought by the United States 

In the April 25, 1988, Trial Brief, the United States 

set forth in detail the legal and factual basis that support the 

assessment of a substantial civil penalty for Allegan's 

violations of RCRA and the CAFO. Rather than repeat those 

points in full in this Supplemental Trial Brief, the United 

states will briefly summarize for the Court the civil penalty 

requirements of RCRA and the reasons the United States requests 

that the Court assess a substantial civil penalty against 

Allegan. 

Section 3008 (g) of RCRA, 42 u.s.c. § 6928 (g), 

provides: 



• 

• 

- 6 -

[A]ny person who violates any requirement of 
this subchapter shall be liable tc the United 
States for a civil penalty in an aJ1ount not 
to exceed $25,000 for each such violation. 
Each day of such violation shall, for 
purposes of this subsection, constitute a 
separate violation.• 

Thus, the Court may assess against Allegan a civil penalty of 

$25,000 for each day that Allegan violated RCRA. 

Allegan lost authority to discharge hazardous waste 

into its surface impoundments on November 8, 1985. Nevertheless, 

Allegan continued to discharge hazardous waste into at least one 

of its surface impoundments until sometime in October, 1987: a 

period of at least 662 days. Each of these 662 days is a 

separate violation of RCRA for which Allegan may be assessed a 

separate civil penalty of $25,000. Therefore, this Court is 

authorized to assess against Allegan a civil penalty of over 

$16,000,000. 

In this case the United States does not suggest that 

the Court should impose the maximum civil penalty of $25,000 for 

each day Allegan violated RCRA by its discharge of hazardous 

waste to its surface impoundments after November 8, 1985. The 

United States, however, does urge that the Court assess a 

substantial civil penalty against Allegan. As set forth in the 

April 25, 1988, Trial Brief of the United States at pages 21 

through 23, a substantial civil penalty is required because of 

the deliberate nature of the Allegan's decision to continue its 

violation of RCRA, the economic benefit Allegan obtained by its 

continued violation, the potential environmental harm and the 
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• importance that the United States protect the statutory and 

regulatory scheme of RCRA. 

The United States also requests that the Court order 

Allegan to pay to the United States the $13,000 penalty that 

Allegan was required to pay within 60 days of the date of the 

CAFO. Such an order should include the payment of interest from 

the date the penalty was due under the CAFO until payment is made 

to the United States. 

OF COUNSEL: 

CONNIE PUCHALSKI 
Assistant Regional counsel 

Respectfully submitted, 

ROGER J. MARZULLA 
Assistant Attorney General 
Land and Natural Resources Division 

JOHN A. SMEITANKA 
United States Attorney 
Western District of Michigan 

By:~d-::t!--
GORDON G. STONER 
Environmental Enforcement Section 
Land and Natural Resources Division 
U.S. Department of Justice 
Washington, D.c. 

THOMAS GEZON 
Assistant United States Attorney 
Western District of Michigan 

U.S. Environmental Protection Agency 
Region V 
230 South Dearborn Street 
Chicago, Illinois 
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CERTIFICATE OF SERVICE 

I certify that a copy of the Supplemental Trial Brief 
of the United States was this 21st day of October, 1988, mailed, 
postage prepaid, addressed to: 

Charles M. Denton 
Suite 800 
171 Monroe Avenue, N.W. 
Grand Rapids, MI 49503 

Gordon G. Stoner 
Attorney 
Land and Natural Resources Division 
U.S. Department of Justice 
P.O. Box 7611 
Ben Franklin Station 
Washington, D.C. 20044 
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TO: CONNIE PUCHALSKI FROM: GORDON STONER (633-5465) 

DRAFT 10/19 
IN THE UNITED STATES DISTRICT COURT 

FOR THE WESTERN DISTRICT OF MICHIGAN 
SOUTHERN DIVISION 

UNITED STATES OF AMERICA, ) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

Plaintiff, 

v. 

ALLEGAN METAL FINISHING COMPANY, 

Defendant. 

__________________ ) 

Civil Action No. 
K86-441-CA4 

SUPPLEMENTAL TRIAL BRIEF OF THE UNITED STATES 

On June 6, 1988, the Court issued an Opinion and Order 

that granted in substantial part the United States' Motion for 

summary Judgment on Issues of Liability. (hereinafter "Opinion"). 

The Court held that defendant Allegan Metal Finishing Company 

("Allegan") had violated Section 3005(a) and (e) of the Resource 

Conservation and Recovery Act ("RCRA"), 42 u.s.c. § 6905(a) and 

(e), and had violated paragraphs 2 D. and 5 of the Consent 

Agreement and Final Order ("CAFO") entered into between the 

United States Environmental Protection Agency ("EPA") and 

Allegan. Because the Court held that Allegan is liable for 

violations of RCRA and the CAFO, a bench trial is to be held on 

the request of the United States for injunctive relief and civil 

penalties for these violations of RCRA and the CAFO. 

On April 25, 1988, prior the scheduled jury trial, the 

United States submitted to the Court the Trial Brief of the 
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• United states, which set forth the statutory and factual 

background of the case, the evidence of liability against Allegan 

and the request for injunctive relief and the assessment of civil 

penalties against Allegan. The United States submits this 

Supplemental Trial Brief to address the injunctive relief the 

United states seeks from the Court and the amount of the civil 

penalty to be assessed against Allegan now that the Court has 

ruled that Allegan violated RCRA and the CAFO. 

• 

RELIEF REQUESTED BY THE UNITED STATES 

The United States seeks iHjttHe~ioe Felief aRa civil 

penalties for Allegan's past violations of RCRA and the CAFO and 

injunctive relief to prevent future violation and environmental 

hazards. 

A. Summary of Violations of RCRA and the CAFO by 
Allegan 

The Court held that Allegan violated Section 3005(a) 

and (e) of RCRA and violated paragraphs 2 D. and 5 of the CAFO. 

The violation of Section 3005(a) and (e) stem from 

Allegan's discharge of hazardous waste into its two surface 

impoundments despite the fact that it had lost authority under 

RCRA to use these surface impoundments for hazardous waste 

disposal. In 1984 Congress amended RCRA to provide that an 

existing hazardous waste land disposal facility would 

automatically lose its authority to operate such a land disposal 

facility unless it certified compliance with permitting, 

groundwater monitoring, and financial responsibility 

requirements. That section provides: 
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In the case of each land disposal facility 
which has been granted interim status under 
this subsection before November 8, 1984, 
interim status shall terminate on the date 
twelve months after November 8, 1984 unless 
the owner or operator of such facility--

(A) applies for final determination 
regarding the issuance of a permit under 
subsection (c) of this section for such 
facility before the date twelve months after 
November 8, 1984; and 

(B) certifies that such facility is in 
compliance with all applicable groundwater 
monitoring and financial responsibility 
requirements. 

(42 u.s.c. § 6925(e) (2)). Thus, a facility's failure either to 

apply for a final permit or to certify compliance with all 

applicable groundwater monitoring and financial responsibility 

regulations by November 8, 1985 caused, as a matter of law, the 

loss of the facility's "interim status" authorization to operate 

a land disposal facility. Opinion, pp. 18, 25-26. 

The Court held that Allegan failed to make the required 

certification on or before November 8, 1985, and that Allegan 

continued to place listed hazardous waste F006 into at least one 

of its surface impoundments after November 8, 1985, until 

approximately October, 1987. Opinion, pp. 25-26. 

Allegan's violations of the CAFO are the result of 

Allegan's failure to comply with the requirements of paragraph 

2 D. and 5 of the CAFO. Paragraph 2 D. of the CAFO required 

Allegan to submit documentation that it possessed liability 

insurance for sudden and non-sudden accidental occurrences within 

30 days of entry of the CAFO. The Court held that Allegan 
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• violated paragraph 2 D. of the CAFO by failing to provide to EPA 

documentation that Allegan possessed liability insurance for 

sudden and non-sudden accidental occurrences within 30 days of 

entry of the CAFO. Opinion, pp. 31-36. 

• 

Paragraph 5 of the CAFO provided Allegan pay a penalty 

of $16,000, but that the penalty would be reduced to $3,000 

provided that all the requirements of the CAFO were met within 

the specified time. Opinion, p. 36. Allegan paid only $3,000 on 

January 31, 1986, approximately 157 daySafter the due date 

specified by the CAFO. The Court held that all of the terms of 

the CAFO were not complied with within the specified times, and 

accordingly, the proper penalty was that of $16,000 which should 

have been submitted within 60 days of the date of the CAFO. 

Therefore, Allegan violated paragraph 5 of the CAFO. Opinion, 

pp. 36-37. 

B. Injunctive Relief Sought By the United States 

The United States seeks an order from the Court that 

prohibits Allegan from placing hazardous waste into any surface 

impoundment or other land disposal facility and that orders 

Allegan to close its two surface impoundments in accordance with 

Allegan's approved Closure Plan. 

Allegan lost authority to discharge hazardous waste 

into its surface impoundments on November 8, 1985. Nevertheless, 

Allegan continued to discharge hazardous waste to at least one of 

these surface impoundments until approximately October 1987. To 

ensure that Allegan does not make additional illegal discharges 
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• of hazardous waste to any surface impoundment, the United States 

requests that the Court issue an order prohibiting Allegan from 

placing additional hazardous waste in any surface impoundment or 

other land disposal facility. 

Pursuant to 40 C.F.R. § 265.112 and paragraph 4 of the 

CAFO, Allegan submitted a Closure Plan for the closure of the two 

surface impoundments at the Allegan facility. EPA approved 

Allegan's Closure Plan on September 29, 1985. The Closure Plan 

sets forth the method by which Allegan agreed to close its 

surface impoundments and the date by which Allegan would start 

and complete closure. Pursuant to the Closure Plan and in 

accordance with the requirements for closure set forth at 40 

C.F.R. §§ 265.112 and 265.113, Allegan is required to close the 

surface impoundments. Therefore, the United States requests that 

the Court order Allegan to close its surface impoundments by 

immediately implementing its approve Closure Plan. 

c. Civil Penalties Sought by the United States 

In our April 25, 1988, Trial Brief, the United States 

set forth in detail the legal and factual basis that support the 

assessment of a substantial civil penalty for Allegan's 

violations of RCRA and the CAFO. Rather than repeat those 

points in full in this Supplemental Trial Brief, the United 

States will briefly summarize for the Court the civil penalty 

requirements of RCRA and the reasons the United States requests 

that the Court assess a substantial civil penalty against 

• Allegan. 
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Section 3008 (g) of RCRA, 42 u.s.c. § 6928 (g), 

[A]ny person who violates any requirement of 
this subchapter shall be liable to the United 
States for a civil penalty in an amount not 
to exceed $25,000 for each such violation. 
Each day of such violation shall, for 
purpose.«.sof this subsection, constitute a 
separate violation." 

Thus, the Court may assess against Allegan a civil penalty of 

$25,000 for each day that Allegan violated RCRA. 

Allegan lost authority to discharge hazardous waste 

into its surface impoundments on November 8, 1985. Nevertheless, 

Allegan continued to discharge hazardous waste into at least one 

of its surface impoundments until sometime in October, 1987: a 

period of at least 662 days. Each of these 662 days is a 

separate violation of RCRA for which Allegan may be assessed a 

separate civil penalty of $25,000. Therefore, this Court may 

assess against Allegan a civil penalty of approximately 

$16,000,000. 

In this case the United States does not suggest that 

the Court should impose the maximum civil penalty of $25,000 for 

each day Allegan violated RCRA by its discharge of hazardous 

waste to its surface impoundments after November 8, 1985. The 

United States, however, does urge that the Court assess a 

substantial civil penalty against Allegan. As set forth in the 

April 25, 1988, Trial Brief of the United States at pages 21 

through 23, a substantial civil penalty is required because of 

• the deliberate nature of the Allegan's decision to continue its 
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• violation of RCRA, the economic benefit Allegan obtained by its 

continued violation, the potential environmental harm and the 

importance that the United States protect the statutory and 

regulatory scheme of RCRA. 

• 

The United States also requests that the Court order 

Allegan to submit to the United States the $13,000 penalty that 

Allegan was required to submit within 60 days of the date of the 

CAFO. Such an order should include the payment of interest from 

the date the penalty was due under the CAFO until payment is made 

to the United States. 

OF COUNSEL: 

CONNIE PUCHALSKI 
Assistant Regional Counsel 

Respectfully submitted, 

ROGER J. MARZULLA 
Assistant Attorney General 
Land and Natural Resources Division 

JOHN A. SMEITANKA 
United States Attorney 
Western District of Michigan 

By: _____________ _ 
GORDON G. STONER 
Environmental Enforcement Section 
Land and Natural Resources Division 
U.S. Department of Justice 
Washington, D.C. 

THOMAS GEZON 
Assistant United states Attorney 
Western District of Michigan 

U.S. Environmental Protection Agency 
Region V 
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230 South Dearborn Street 
Chicago, Illinois 
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October 14, 1988 

Honorable Richard Enslen 
United States District Judge 
United States District Court 
410 West Michigan Avenue 
Kalamazoo, MI 49005 

N, STEVENSON JENNETTE III 
JOHN T. SEUK[R D 
MICHAEL J. DUNN 
WILLIAM W. McOUAOE 
THERESA M. POULET 

ROBERT G. HOWLETT 
1906·1989 

WAL TEA K. SCHMIDT 
{RETIRED) 

REPLYTo Grand Rapids 

Re: United States v Allegan Metal Finishing Company 
civil Action No. K86-441 

Dear Judge Enslen: 

This correspondence regards the October 6, 1988 letter from 
plaintiff's counsel in the above-referenced environmental 
litigation, and is being transmitted with prior notice to 
plaintiff's counsel. This correspondence exchange addresses 
further proceedings in this dispute under the federal Resource 
Conservation and Recovery Act (RCRA) in light of the Court's 
June 6, 1988 Opinion and Order on the parties' cross-motions for 
summary judgment on issues of liability. The Court has found in 
that Opinion and Order defendant liable under RCRA for allegedly 
maintaining two waste storage holding ponds without a continuing 
RCRA permit and for failure to maintain pollution liability 
insurance coverage for occurrences from those holding ponds. 
Plaintiff's third claim for relief in its Complaint addressed 
alleged violations of the parties' prior settlement agreement in 
the form of an administrative Consent Agreement and Final Order 
(CAFO), and the Court denied summary judgment on that portion of 
the action based upon unresolved genuine issues of material fact. 

Plaintiff characterizes the Court's June 6, 1988 Opinion 
and Order as having held defendant liable for both violating the 
RCRA law itself and the CAFO, and plaintiff indicates it 
therefore "will not seek to establish liability" for the alleged 
failure of defendant to comply with the financial assurance for 
closure (letter of credit) provision of the CAFO. Without 
admitting the above characterizations of the Court's summary 
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VARNUM, RIDDERING, SCHMIDT 8 HOWLETT 

Honorable Richard Enslen 
Page 2 
October 14, 1988 

judgment Opinion and Order, or waiving any claims or defenses, 
defendant submits that plaintiff's correspondence is inadequate 
to remove this action from the jury trial docket. 

The Court has indicated that issues of defendant's claimed 
RCRA liability are to be tried to a jury, but has denied 
defendant's request for an advisory jury on the imposition of any 
civil penalties or other relief to the extent defendant is held 
liable. Plaintiff's October 6, 1988 correspondence seeks to 
confirm that there is no remaining issue of defendant's RCRA 
liability for trial by jury, and that the case should therefore 
be moved to the non-jury docket. This in fact had curiously been 
accomplished by the Court's bench term schedule notice of 
October 4, 1988 which included this case on the October 31, 1988 
non-jury trial docket. Until there is an order of dismissal with 
prejudice of the remaining portion of plaintiff's Complaint, 
defendant objects to proceeding without a trial by jury on those 
issues and certainly proceeding directly to a bench trial on the 
question of what relief, if any, may be granted plaintiff against 
defendant when issues of liability remain unresolved. 

There also remains for consideration the impact of 
defendant's pending appeal to the United States Court of Appeals 
for the sixth Circuit of two issues which arguably should be 
decided prior to proceeding further at the trial court level, 
i.e. , the necessity to join the State of Michigan as a party
plaintiff and the impaneling of an advisory jury. In light of 
the unclear status of ·these proceedings, as well as the ongoing 
settlement negotiations between the parties, defendant submits 
that a status conference should be· scheduled in the immediate 
future to review how, if at all, this case should go forward in 
this Court at this juncture. 

CMD/njv 
c: Walter 

Gordon 
Thomas 
Connie 

Very truly yours, 

VARNUM, RIDDERING, SCHMIDT & HOWLETT 

c. Sosnowski 
G. stoner 
J. Gezon __,,/ 
Puchalskiv 

Charles M. Denton 
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LEONARD GREEN 
CLE"K 

UNITED STATES COURT OF APPEALS 
SIXTH CIRCUIT 

U.S. POST OFFICE Ir COURTHOUSE BUILDING 

CINCINNATI, OHIO 45202-3988 

September 21, 1988 

Mr. Martin W. Matzen 
Appellate Section, Land and 
Natural Resources Division, Rm. 2339 
Department of Justice 
10th and Penn. Ave., N.W. 
Washington D.C. 20530 

Dear Counsel: 

RE: Case No. 88-1835 
USA vs. Allegan Metal Finishing Co. 
District Court No. 86-00441 

TELEPHONE 
<s, 31 ee•-2893 

FTS ee ... 2es3 

Please be advised that the briefing schedule in the above-styled 
case(s) will be held in abeyance pending the disposition of one 
of the items listed below: 

~X) Appellee's motion to dismiss for lack of jurisdiction 
( ) Appellant and/or appellee's motion to remand 
( ) Outstanding transcript 
( ) Appellant for appointment of counsel 
( ) Appellant for leave to proceed on appeal in forma pauperis 
( ) Other: 

Upon resolution of the above mentioned matter, we will instruct 
you further. 

cc: C. Denton 
D. Shilton 
C. Tillman 
R. Leininger 
G. Stoner 

Very truly yours, 
Leonard Green, Clerk 

(Ms.) Ernestine R. Tennyson 
Case Supervisor 
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Mr. Robert Leininger, Esq. 
U.S. Environmental Protection Agency 
Region V 
230 S. Dearborn Street 
Chicago, IL 60604 
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UNITED STATES DISTRICT COOR!' 

FOR '!HE WES'l'ERN DISTRICT OF MICIIGAN 

UNITED STATES OF AMERICA, 

Plaintiff, 

V 

ALLEXiAN MErAL FINISHING CCMPANY, 

Defendant. 
I ----------------

OPINICN 

File No. K86-441 

FILED {l<) 

88 AUG 30 PH 3: 47 

CLERK. U.S. DIST. COURT 
WESTERN 01ST. OF MtCH. 

BY ______ _ 

On June 6, 1988, this Court issued an opinion and order addressing the 

above-captioned parties' cross llDtions for sumnary judgrcent and various other 

perxii.ng matters in this environmental litigation brought pursuant to the federal 

lesource Conservation and Recovery Act ("ICRA"), 42 u.s.c. § 6901 et ~ '!'he 

Court's opinion and order granted, in substantial part, plaintiff's llDtion for 

sumnary judgrrent on issues of liability and denied defendant's llDtion for 

sumnary judgrrent. On June 17, 1988, defendant filed a llDtion for reconsid

eration and clarification of the surcmary judgrrent order. 

In defendant's llDtion and supporting brief, it requests the Court to 

reconsider its previous rejection of defendant's so-called "threshold issues of 

liability" and that the Court clarify and/or reconsider its rejection of 

defendant's alleged defense of equitable estoppel. '!be Court notes that the 

legal and factual issues of this case have been extensively briefed. The United 

States and defendant Allegan have each filed a brief in support of a notion for 

sumnary judgment, two reply briefs, and a trial brief. Further, the Court has 

reviewed carefully defendant's brief in support of its notion for reconsidera

tion and does not believe that defendant has raised any legal or factual issues 

which were not before the Court when it previously granted the plaintiff's 



• notioo for sumnary judgment. The Court believes its previous SO-page analysis 

was both carprehensive and clear. Accordingly, the Court sees no need for 

additional analysis and will confine itself to a few brief rerarks. 

First, the OCRA exclusion fran the definition of solid waste pertains 

to actual discharges fran a facility arrl does not apply to irxlustrial 

wastewaters while they are being collected., stored, or treated before discharge. 

5econd, Section 3005(j) is applicable only to a facility that has fully carplied 

with the requirenents of Section 3005 (e) (2) or has otherwise secured a final 

OCRA permit. The Court finds defendant's a.rgurrent canc::erninJ the "proper" 

definition of land disposal facility and surface irrpoundnent tmder OCRA 

unpersuasive. 

The Court again enphasizes that Section 3008 (a) (2) does not apply here 

because the violations at issue occurred prior to the State of Michigan receiv

ing authorization for its hazardous waste program and because the carplaint was 

filed on the sane day that the State of Michigan received its authorization. 

The existence of a rcerorandum of agreement between the State of Michigan and EPA 

authorizing Michigan's hazardous waste program does not change the Court's 

ruling. Finally, even if Section 3008(a) (2) were found to apply in this action, 

that section requires only that the United States provide a state with notice. 

In addition, the procedural agreem:mt between EPA and the State of Michigan 

caitained in the Merrorandum of Understanding in no way overrides the notice 

requirement of Section 3000(a) (2). 

Defendant ai::parently also seeks clarification and/or reconsideration 

of the scope of the Court's ruling with respect to the defemant's defense of 

equitable estoppel. The Court believes that its previous ~inion is quite clear 

• in that it considered and rejected equitable estoppel defenses relating to each 

of the plaintiff's claims except for the claim relating to defendant's failure 

2 
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to provide to the EPA documentation of financial assurance foreclosure within 

45 days of the entry of the CAFO. See ~inion of June 6, 1988 at 31. I 

Wleqllivocally ruled that with respect to the issue of when defendant was 

required to sutmit to the EPA documentation of financial assurance foreclosure 

pursuant to the CAFO, the defense of equitable estoppel may be available to 

defendant. Further, the Court's previous opinion clearly held that defendant 

was liable with respect to the plaintiff's cl.aims that defendant violated 

Section 3005(a) and (e) of RCRA in paragraphs 2.D and 5 of the CAFO. I 

unant>iguously held that defendant's alleged equitable defenses do not preclude 

liability for these latter clai.ms. M:>reover, the Court sees no reason to 

reconsider its previous opinion and order which rejected defendant's alleged 

equitable defenses. 

Accordingly, for all the reasons set forth in this opinion and based 

upon my analysis and holding and my previous opinion, I will enter an order 

denying defendant's notion for reconsideration and clarification. 

DATED in Kalamazoo, MI: 

Y/49/~<1 

3 

RIClIARD A. ENSI..m 
U.S. District Judge 
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UNIT.ED STATES DISTRICT <XXJRl' 

FOR '!HE 'MiS'l1ERN DISTRICT OF MICHIG.?\N 

UNITED STATE'S OF AMERICA, 

Plaintiff, 

V 

ALLEXiAN METAL FINISHING a:MPANY, 

Defendant. ______________ / 
ORDER 

File No. K86-441 

FILED ffO 

BB AUG 30 PH 3: 47 
C1 ERK U 
WES TERN·t·,~ts JF C~[i~ 
BY ------

In accordance with the q,inion entered August 2.. 7, 1988; 

IT IS HEREBY ORDERID that defendant's 11Dtion for reconsideration and 

clarification is DENIED; 

IT IS FURIHER ORDERED that this case shall pi:oceed as scheduled. 

DM'ED in Kalamazoo, MI: 

g-/z'f/f<i/ 

4 

RIClIARD A. ENSLEN 
U.S. District Judge 
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LEONARD GREEN 
CLERK 

538 U.S. POST OFFICE & COURTHOUSE BUILDING 
CINCINNATI, OHIO 45202-3088 

TELEPHONE 
(513) 684-2053 
FTS 684-2053 -• 

• 

August 22, 1988 

Mr. Charles M. Denton, Esq. 
Varnum, Riddering, Schmidt & Howlett 
171 Monroe, N.W. 
Suite 800 
Grand Rapids, MI 49503 

RE: o. 88-1835 
vs. Allegan Metal Finishing Co. 

trict Court o. 86-00441 

We have today docketed the above-styled case as number 88-1835 
in this Court. This case number must appear on all documents related to this 
case which are submitted to the Court. Read the following letter carefully. 
Each paragraph identifies a responsibility that must be met immediately. 

Failure of the appellant to comply with any of these requirements by 
the date established below will result in DISMISSAL of the case without 
further notice. 

ADMITTANCE REQUIREMENTS FOR ATTORNEYS. Attorneys must be admitted 
to practice before this Court in order to enter an appearance or file any 
documents. If you have never been admitted to the bar of this Court, 
complete the enclosed application fo:rm and return it with your fo:rm of 
appearance (see paragraph below). Requirements for admission are set forth 
in Section 4 of the Court's Internal Operating Procedures. 

APPEARANCE FORM. Even though an attorney has submitted a document 
which indicates his name and address, all attorneys who wish to represent any 
party on appeal are also required to file the enclosed Fo:rm for Appearance 
of Counsel in each appeal in which they are involved. The Court will refuse 
to file any document tendered by an attorney who has not filed the fo:rm. 
The appellant appearance nust be received in this office by 
9/5/88. 

TRANSCRIPT. You must complete Part I of the enclosed purchase order 
for transcript whether or not you are requiring additional transcript on 
appeal. The appellant is responsible for serving the various copies of the 
purchase order upon the appellee and the other persons and offices indicated 
on the fo:rm. If transcript is ordered, the order must be explicit, and 
financial arrangements, satisfactory to the court reporter, must be made at 
the time the order is placed. Failure to do so may result in dismissal of 
the case. You are also required to notify the Court if transcript is 
unnecessary. Section 7 of the Court's Internal Operating Procedures 
contains additional information. If you have any questions concerning 
transcript, you should contact our Transcript Coordinator at our telephone 
number listed above. The appellant transcript order fonn must be 
received in this office by 9/5/88 . 

__ ,...---, 
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PRE-ARGUMENT STATEMENT. 6th Cir. R. 18 directs that a pre-argument 
statement be filed by the appellant in all civil cases. For civil appeals, 
the appellant shall complete the enclosed form and submit the original and 
two copies to the Clerk's Office with service effected on all other parties. 
The appellee is neither required nor authorized to respond to the pre-argument 
statement. The pre-argument statement must be received in this office by 
9/5/88. 

FILING FEES. Payment of a fee is required upon filing a notice of 
appeal from a district court decision unless you are exempt by order of the 
Court. All fees are to be paid to the district court. The following fees 
are currently unpaid: 

$5.00 District Court filing fee 

All filing fees must be paid by 9/5/88 . 

RULES AND PROCEDURES. The Court's Local Rules (Rules) are printed in 
several federal rules publications. The Court's Internal Operating Procedures 
(IOP's) can be found in the Federal Local Court Rules volume of the Federal 
Rules Service published by Callaghan & Company. Copies of the Rules and IOP's 
are also available from this office. The most recent editions of these court 
publications are: Rules, February 1987 and IOP's, June 1987. 

enclosures: 

CC: 

Transcript Purchase Order, Form 6CA-30 
Pre-Argument Statement, Form 6CA-53 
Form for Appearance of Counsel, Form 6CA-68 
Application for Admission, Form 6CA-14 
Major Case Processing Events, Form 6CA-26 

Mr. F. Henry Habicht II 
Mr. Thomas J. Gezon 
Mr. Gordon G. Stoner 
Mr. Robert Leininger 
Ms. Carolyn Tillman 

Ernestine Tennyson 
Case Supervisor 
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OFFICIAL COURT OF APPEALS CAPTION FOR 88-1835 

UNITED STATES OF AMERICA 

Plaintiff - Appellee 

V. 

ALLEGAN METAL FINISHING COMPANY 

Defendant - Appellant 
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UNITED ST A TES COURT OF APPEALS 
for the Sixth Circuit 

FORM OF APPEARANCE OF COUNSEL 

Case Title ___________________ _ 

Court of Appeals Case Number -------------
TO: Leonard Green, Clerk 

This is to advise that you should enter my name and address on your docket as 
counsel of record on behalf of 

who/which in this court is/are 

( )Petitioner(s) 
( )Appellant(s) 

( )Respondent(s) 
{ )Appellee{s) 

( )Amicus{i) Curiae 
{ )lntervenor(s) 

<<PLEASE TYPE THE FOLLOWING INFORMATION>> 

Name ---------------------------
Address --------------------------
City/State __________________ Zip _____ _ 

Telephone(include area code) ------------------
Have you been admitted to the bar of the Sixth Circuit? ( )Yes ( )No 

If yes, give the date of admission. ________________ _ 

NOTICE: The Court requires that eYery attorney re1ister an· appearance on this form 
in eYery case la which be or she Intends to represent a party. Documents tendered by 
an attorney who bu not properly recistered an appearance will not be accepted for 
fllin1 by tl1II Coart. Failure of appellant's counsel to file an appearance will therefore 
result in dl1aJual of the appeal. 

I hereby acknowled1e my respoaslblllty for the timely and expeditious 
administration of this cue la accordance with the rules and procedures of the Court. 

Signature ____________________ Date. ____ _ 

6CA-61 

3/86 
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Mr. Robert Leininger, Esq. 
U.S. Environmental Protection Agency 
Region V 
230 S. Dearborn Street 
Chicago, IL 60604 
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August 15, 1988 REPLY TO Grand Rapids 

• 

Court Clerk 
United States District Court 
410 West Michigan Avenue 
Kalamazoo, Ml 49005 

Re: United States of America v Allegan Metal Finishing Co. 
Case No. K86--441-CA4 

Dear Clerk: 

Enclosed for filing in the above-referenced matter is Designation of 
Record and Proof of Service. 

Thank you for your attention to this matter. 

Very truly yours, 

VARNUM, RIDDERING, SCHMIDT & HOWLETT 

ENC: 

C: Walter C. Sosnowski 
Ronald Vriesman, P.E. 
Gordon G. Stoner 
Connie Pulchalski 

W /Enc. 

TMP:tp 

~ 'Ji. 7d/ 
Theresa M. Pouley r 
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UNITED STATES DISTRICT COURT 
WESTERN DISTRICT OF MICHIGAN 

SOUTHERN DIVISION 

UNITED STATES OF AMERICA, 

Plaintiff, 

V 

ALLEGAN METAL FINISHING 
COMPANY, 

Defendant. 
_____________ ! 

Civil Action No. K86-441 

Hon. Richard A. Enslen 

DESIGNATION OF RECORD 

NOW COMES Defendant Allegan Metal Finishing Company, by and 

through its attorneys Varnum, Ridder ing, Schmidt & Howlett, and 

hereby designates the following documents to· be transmitted, as 

the record on Defendant's Appeal dated August . 5, 1988, to the 

Court of Appeals pursuant to the Federal Rules of Civil 

Procedure. The following is a designation of the appropriate 

pleadings from the Court's docket sheet which are to be 

transmitted to the Court of Appeals: 

1. Docket Item No. 1: Complaint with attached Exhibit A; 

2. Docket Item No. 3: Answer by Defendant with Affirmative 

Defenses and with attached Jury Demand and Proof of Service; 

3. Docket Item No. 10: Motion by Defendant for Joinder of 

State of Michigan as Party Plaintiff with attached Brief in Sup

port; 

4. Docket Item No. 12: Proof of Service for above; 



• s. Docket Item No. 14: Memorandum of the United States in 

Opposition to Defendant's Motions to Join the State of Michigan as 

a Party; 

6. Docket Item No. 15: Order that Defendant's Motion for 

Leave to File Third Party Complaint and Defendant's Motion for 

Joinder of the State of Michigan as a Party Plaintiff are denied; 

7. Docket Item No. 16: Appeal by Defendant from 

Magistrate's Order and Request for Extension of Time with attach

ments and attached Proof of Service; 

8. Docket Item No. 17: Transcript of Motion for Leave to 

File Thi rd Party Complaint and Motion for Joinder of State of 

Michigan as a Party Plaintiff; 

9. Docket Item No. 18: Brief on Appeal by Defendant for 

Magistrate's Order Denying Joinder of the State of Michigan as a 

Party Plaintiff with attached Proof of Service; 

10. Docket Item No. 22: Memorandum by Plaintiff in Opposi

tion to Defendant's Appeal from Magistrate's Order; 

11. Docket Item No. 49: Motion by Plaintiff to Limit Defen

dant's Jury Demand to Questions of Defendant's Liability with 

Memorandum in Support and Proof of Service; 

12. Docket Item No. 52: Reply Brief by Defendant in Opposi

tion to Plaintiff's Motion to Limit Defendant's Jury Demand with 

attachments and Proof of Service; 

13. Docket Item No. 66: Order that Plaintiff's Motion to 

Limit Defendant's Jury Demand to Questions of Liability is denied; 

14. Docket Item No. 78: Defendant's Motion in Limine for 

• impaneling advisory jury with attached Memorandum in Support; 

-2-
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15. Docket Item No. 81: Proof of Service by Defendant for 

Pleading No. 78; 

16. Docket Item No. 82: Opinion (5l)(E); 

17. Docket Item No. 83: Order in Accordance with Opinion 

Denying Plaintiff's Appeal from Magistrate's Order Denying Joinder 

of the State of Michigan and Denying Plaintiff's Motion in Limine 

requesting an Advisory Jury. 

In accordance with the Federal Rules of Appellate Procedure, 

no transcripts are required for the record and therefore none are 

ordered or will be ordered. 

WHEREFORE Defendant Allegan Metal Finishing Company respect

fully requests that the Clerk of the Court designate and transmit 

the following records to the Court of Appeals. 

Dated: August 6, 1988 

(149-124) 

Respectfully submitted, 

VARNUM, RIDDERING, SCHMIDT & HOWLETT 
Attorneys for Defendant 

By:~ ?h. 
Charles M. Denton 
Theresa M. Pouley 

Business Address: 
171 Monroe Ave., Suite 800 
Grand Rapids, MI 49503 

Telephone: (616) 459-4186 

-3-
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UNITED STATES DISTRICT COURT 
WESTERN DISTRICT OF MICHIGAN 

SOUTHERN DIVISION 

UNITED STATES OF AMERICA, 

Plaintiff, 

V 

ALLEGAN METAL FINISHING 
COMPANY, 

Defendant. 

---------------I 

Civil Action No. K86-441 

Hon. Richard A. Enslen 

PROOF OF SERVICE 

STATE OF MICHIGAN ] 
1 ss 

COUNTY OF KENT ] 

Terry Porter, being duly sworn, deposes and says that she is an 
employee of Varnum, Riddering, Schmidt & Howlett, attorneys for Defendant 
Allegan Metal Finishing Company and that on August 15, 1988 she served: 

Gordon G. Stoner 
Environmental Enforcement Section 
Land & Natural Resources Div. 
U.S. Department of Justice 
Washington, D. C. 20530 

Connie Pulchalski 
U.S. Environmental Protection 

Agency, Reg ion V 
230 South Dearborn St. 
Chicago, IL 60604 

with copies of Designation of Record by placing said copies in an envelope 
with full postage prepaid in the United States Mail. 

~~~ 
Terr.;¥orter 

Subscribed and sworn to before me, a Notary Public, this 15th day of 
August, 1988. 

~I > . / 1· 

I ' / ', I .,I _/ , .. i 1. w f : . 

Notary Public, Kent County, Ml 
My commission expires_.-2 r J .) -0 ::2. 
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PLAINTIFFS DEFENDANTS 

• UNITED STATES OF AMERICA I I ALLEGAN METAL FINISHING I COMPANY 

(Allegan County) lh 
PRETRIAL 4-15-88 

CAUSE 

42 USC 6928 (a) & (g) (CITE THE U.S. CIVIL STATUTE UNDER WHICH THE CASE 
3008 (a) & (g) IS FILED AND WAITE A BRIEF STATEMENT OF CAUSE) 

Plaintiffs allege that Defendant failed to comply with "Resource Conservation 
and Recovery Act" in the storage and disposal of hazardous wastes 

ATTORNEYS 
·F. HENRY HABICHT, II #3 
Assistant Attorney General 
Land & Natural Resources Division 
U.S. Department of Justice 
Washington, D.C. 20530 

JOHN A. SMIETANKA 
United States Attorney 

·By: Thomas J. Gezon, Chief 
Assistant U.S. Attorney 
399 Federal Building 
Grand Rapids, MI 49503 
(616) 456-2404 

·GORDON G. STONER, Attorney 
Environmental Enforcement Section 
Land and Natural Resources Division 
U.S. Department of Justice 
Washington, D.C. 20530 

• 
(202) 633-5465 

FOR ADDITIONAL ATTORNEY'S 
SEE ATTACHMENT PAGE (1) 

Oft.TE 

FILING FEES PAID 
RECEIPT NUMBER 

VARNUM, RIDDERING, SCHMIDT & 
HOWLETT 

,By: Jon F. DeWitt 
Charles M. Denton 

Suite 800, 171 Monroe Ave., N.W. 
Grand Rapids, MI 49503 
(616) 459-4186 

STATISTICAL CARDS D CHECK 
HERE 

IF CASE WAS 
F!~ ED IN 
FORMA 
PAUPER IS 

\ C.D NUMBER CARD DATE MAILED 
IF=======l==============-=et,==========l 
,,_ ______ _,_ _______________ ,__ ________ ____. JS-':> _______ _ 

l --------t---------------1---------- ----------, JS-6 ________ _ 
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DA'fE 
- 1986 
Oct 30 

II 

Nolt7 
1987 

Jan-9 
Jan 21 

Feb 17 

Mar 3 

Mar 6 

Mar 10 
Mar 13 

Mar 20 

Apr 30 

Apr 30 

Apr 30 
May 8 

May 22 

May 28 

May 28 

J~ll 

J~17 

' I 

\NA./ USA vs. ALLEGAN METAL PROCEEDINGS ENSLEN K86-441CA4 

I 1)/ Filed Complaint w/attached Exhibit A --
, Summons issued and returned to pltf's rep for service 

2)! MARSHAL'S RETURN showing service of summons & complaint upon deft 
: Walter Sosnowski, President on 10/30/86 w/attached acknowledgment 
· of receipt signed by Jon F. DeWitt, Legal Representative on 11/10/86 ( 

\ 

3)'ANSWER by deft w/Affirmative Defenses & w/attached Jury Demand & Proof 
of Service 

4} ORDER that a Rule 16 Status Conference is scheduled for 3/13/87 at 
10:00 a.m. in Kalamazoo, MI before Magistrate Rowland; Status 
Report due date 3/9/87 - copies mailed to attys Gezon, DeWitt & 
Stoner, Leininger & Tillman w/attachment 

5) STIPULATION to Adjourn~ent of Status Conference which is scheduled 
for 3/13/87 

6} MOTION by deft to Adjourn Status Conference w/attached Brief in 
Support & Proof of Service 

How- i ( 
! ' 

7) ORDER that deft's Motion to Adjourn Status Conference is denied; 
ever Parties will be excused from having an executive Officer 
present at time of such conference - copies mailed to attys Gezon, 
DeWitt, Stoner, Leininger & Tillman & Habicht 

8) JOINT Status Report 
HEARING in re: Rule 16 Conference held; May well be decided on Cross 

Motions for Summary Judgment 
9) ORDER SCHEDULING EVENTS; Joinder and/or amendment will be completed 

l 

by 5/1/87; Deadline for filing motions is 10/16/87; Discovery to : 
be completed by 10/1/87; Counsel to file a Discovery Report within 1 
ten (10) days after avove completion date; Final Pretrial set on ! 
12/11/87 at 11:00 a.m.; Jury trial set for 1/4/88 trial term - copies 
mailed to attys Gezon, DeWitt, Stoner; Leininger, Tillman & Habicht! 
w/attachment 

10) MOTION by deft for Joinder of State of MI as Party-Plaintiff w/attach d 
: Brief in Support 

11~ MOTION by deft for Leave to File Third-Party Complaint w/attached 
\ copy of Third-Party Complaint & Demand for Jury Trial & Brief in 
I Support of cleft's Motion 

12~ PROOF of Service for pldg #'s 10 & 11 
13) NOTICE that deft's Motion for Joinder of State of MI as Party-Pltf 

& Deft's Motion for Leave to File Third-Party Complaint have been 
set for hearing before Magistrate Rowland on 5/28/87 at 10:00 a.m. ~ 
in Kalamazoo, MI - Copies mailed to attys Gezon, DeWitt, Stoner, ( 
Leininger, Tillman & Habicht (R) 

14) MEMORANDUM of the United States in Opposition to Deft's Motions to 
Join the State of Michigan as a Party & for Leave to File Third
Party Complaint w/attached Certificate of Service & Attachments 

HEARING in re: Deft's Motion for Leave to File 3rd Party Complaint 
denied; Deft's Motion for Joinder of State of MI as party pltf denie 

15) ORDER that deft's Motion for Leave to File Third-Party Complaint & 
cleft's Motion for Joinder of the State of MI as party-pltf will 
both be denied - Copies mailed to attys Gezon, DeWitt, Stoner, 
Leininger, Tillman & Habicht (R) 

16) APPEAL by deft from Magistrate's Order & Request for Extension of Tim 
w/attachment & w/attached Proof of Service 

17) TRANSCRIPT of Motion for Leave to File Third Party Complaint; Motion 
for Joinder of State of MI as Party Pltf held in Kalamazoo, }~I 
before Doyle A. Rowland, Magistrate held on 5/28/87; Nancy E. Gass, 
C.E.R. 

*** NEXT PAGE *** 
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1~7 
Aug 5 

Aug 13 

Aug 18 

Sep 15 

Sep 18 

Sep 21 

Oct 1 

Oct 14 
Oct 13 
Oct 15 
Oct 23 

Nov 2 

Nov 5 

Dec 2 II 
1988 

Jan 15 

Jan 19 .II II 
Jan 22 

NR. 

18) 

19) 

20) 

21) 

22) 

23) 

24) 

25) 
26) 
27) 
28) 

29) 

30) 

31) 

32) 

33) 

34) 
35) 

36) 
37) 

PROCEEDINGS 

BRIEF on Appeal by deft from Magistrate's Order Denying Joinder of 
State of Michigan as a Party-Pltf w/attached Proof of Service 

PETITION_by pltf for Extension of Time to Respond to deft's Appeal 
of Magistrate's Order w/attached Proof of Service 

ORDER that Petition for Extension of Time granted; US shall have 
until 9/18/87 to respond to deft's Appeal of the Magistrate's 
Order - copies mailed to atty Gezon for distribution (R) 

CERTIFICATE of Service that on 9/15/87 a copy of Pltf's First Set 
of Requests for Admissions of Fact & Pltf's First Request for 
Production of Documents mailed first class to Charles M. Denton 

MEMORANDUM by pltf in Opposition to Deft's Appeal from Magistrate's 
Order Denying Joinder of State of Michigan as a Party-Pltf w/ 
attached Exhibit A & Certificate of Service 

NOTICE by pltf of Taking Depositions on 9/29/87 in Grand Rapids, MI 
of the following; Walter Sosnowski, President of Allegan Metal 
Finishing Company at 9:30 a.m. & E.C. Sosnowski, Chairman of the 
Board of Allegan Metal Finishing Company w/attached Certificate 
of Service 

PROOF of Service that on 9/30/87 at copy of deft's First Set of 
Interrogatories & Request for Production of Documents served 
upon Thomas J. Gezon 

DISCOVERY and STATUS REPORT by deft w/attached proof of svc 
DISCOVERY REPORT of pltf USA w/cert of svc 
JOINT MOTION for Enlargement of Time w/attached Certificate of Svc, 
NOTICE that Joint Motion for Enlargement of Time has been set for 

Hearing on 11/18/87 at 10:00 a.m. in Kalamazoo, MI before Magistra 
Rowland - copies mailed to atty Habicht, II, Gezon, Stoner, DeWitt. 
Leininger & Tillman (R) 

PROOF of Service that deft's Responses to Pltf's First Set of 
Requests for Admissions of Fact served upon Gordon G. Stoner by 
U.S. Mail on 10/30/87 

ORDER that dispositive motions are due 1-16-88; discovery to be 
completed 1-1-88; final pretrial adjourned to 3-7-88 at 11:00 a.m.~ 
jury trial adjourned to 5-2-88 jury docket; copies mailed to attys 
F. Habicht, J, Smietanka, G. Stoner, J. DeWitt, R. Leininger & 
C. Tillman (R) 

ACKNOWLEDGMENT of Service by pltf for documents produced by deft 
for discovery purposes 

PROOF of Service for discovery materials 

MOTION by pltf to File Brief in Excess of the Page Limitations Set 
by Rule 30 w/Proposed Motion for Partial Summary Judgment on Issues 
of Liability 

MOTION by deft for Summary Judgment 
BRIEF by deft in Support of their Motion for Summary Judgment 

w/Exhibits A-J 
PROOF of Service for pldg. Nos. 34-35 listed above 
ORDER granting pltf's Motion to File Brief in Excess of Page 

Limitations Set. Copies mailed to attys F. Habicht, T. Gezon, 
G. Stoner, J. DeWitt, R. Leininger, C. Tillman (R) 

*** NEXT PAGE*** 
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38) 
39) 

40 

41' 

42 

43 
44 

45 

46) 

4 7, 

48 

49 

50 

51) 

52) 

53) 

54) 

55 

56' 
57) 

PROCEEDINGS 

MOTION by pltf for Partial Summary Judgment on Issues of Liability 
MEMORANDUM by pltf in Support of Motion for Partial Summary Judgmen1 

on Issues of Liability w/Exhibits A-G w/Certificate of Service 
DEPOSITION Transcript of Edward C. Sosnowski taken 10/20/87 in 

support of deft's Motion for Summary Judgment (#34) 
DEPOSITION Transcript of Walter C. Sosnowski taken 10/20/87 in 

support of deft's Motion for Summary Judgment (#34) 
REPLY Brief by deft in Opposition to pltf's Motion for Partial 

Summary Judgment w/Exhibits K-R 
PROOF of Service for pldg. No. 42 listed above 
ORDER that pltf file a responsive brief to deft's Motion for Summar' 

Judgment no later than 10 days from date of this order in Kalamaz)o 
Copies mailed to attys F. Habicht, T. Gezon, G. Stoner, J. DeWitt~ 
R. Leininger, C. Tillman (E) 

MEMORANDUM by pltf in Opposition to deft's Motion for Summary 
Judgment w/Exhibits A-C 

LETTER from pltf's atty G. Stoner w/attached original Affidavits of 
Robert Leininger & Pat Vogtman in support of pltf's Memorandum in 
Opposition to deft's Motion for Summary Judgment 

LETTER from deft's atty enclosing two copies of unpublished 
opinions cited in deft's Reply Brief in Opposition to pltf's 
Motion for Summary Judgment 

OFFER by deft to Stipulate to the Entry of Judgment in favor of 
pltf and against deft in the amount of $15,000 w/attached Proof 
of Service 

MOTION by pltf to Limit deft's Jury Demand to Questions of deft's 
Liability for Civil Penalties w/Memorandum in Support of Motion 
w/Certificate of Service 

NOTICE of Hearing on pltf's Motion to Limit deft's Jury Demand to 
Questions of cleft's Liability for Civil Penalties has been set 
for 3/17/88 at 2:30 p.m. before Mag. Rowland. Copies mailed to 
attys F. Habicht, T. Gezon, G. Stoner, J. DeWitt, R. Leininger, 
C. Tillman (R) 

MEMORANDUM by pltf in Response to deft's Reply Brief in Opposition 
to pltf's Motion for Partial Summary Judgment w/Certificate of 
Service 

REPLY Brief by deft in Opposition to pltf's Motion to Limit deft's 
Jury Demand w/attachments w/attached Proof of Service . 

RENOTICE for pltf's Motion to Limit deft's Jury Demand to Questions 
of deft's Liability for Civil Penalties is set for Hearing on 
4/7/88 at 2:30 p.m. before Mag. Rowland. Copies mailed to attys 
F. Habicht, T. Gezon, G. Stoner, J. DeWitt, R. Leininger, 
C. Tillman (R) 

RENOTICE for Pretrial Con£. setting it for 4/8/88 at 10 a.m. before 
Mag. Rowland. Copies mailed to attys F. Habicht, T. Gezon, 
G. Stoner, J. DeWitt, R. Leininger, C. Tillman (R) 

MOTION by deft and Memorandum in Support of Leave to File Supplemen a 
Brief on Summary Judgment w/attachments 

PROOF of Service for pldg. No. 55 listed above 
ORDER granting deft's Motion for Leave to File Supplemental Brief 

on Summary Judgment. Copies mailed to attys F. Habicht, T. Gezon, 
G. Stoner, J. DeWitt, R. Leininger, C. Tillman (R) 
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PROCEEDINGS 

NOTICE of Jury Term Schedule for 5/2/88 through 6/30/88 w/this case 
set as #10. Copies mailed to attys F. Habicht, T. Gezon, 
G. Stoner, J. DeWitt, R. Leininger, C. Tillman 

STIPULATED (joint) facts. 
DISPUTED facts by United States, w/attached proof of service. 
EXHIBIT list by United States w/attached proof of service. 
DISPUTED facts by deft. 
EXHIBIT list be deft. 
PROOF of service by deft for pleadings 62 and 63. 
MOTION by deft for immediate consideration, w/attached memorandum 

in support and attachments I thru III and proof of service. 
HEARING on pltf's motion to limit deft's jury demand to questions 

for civil penalties; denied. Order to follow. 
ORDER that pltf's motion to limit cleft's jury demand to questions 

of deft's liability for civil penalties is denied at this time. 
Copies to F. Habicht, T. Gezon, G. Stoner, J. Dewitt, C. Tillman 
and R. Leininger. (R) 

PRETRIAL commenced and continued to 4-15-88. Renotice to follow. 
RENOTICE of pretrial conference has been rescheduled for 4-15-88 

at 2:30 pm. Copies to F. Habicht, T. Gezon, G. Stoner, J.Dewitt, 
C. Tillman and R. Leininger. (R) 

PRETRIAL concludes. 
PRETRIAL order. Estimated length of trial 5-7 days. 
ORDER that pltf file responsive brief by 4-29-88. Copy to 

F. Habicht, T. Gezon, G. Stoner, J. DeWitt, C. Tillman and 
R. Leininger. 

MOTION by pltf in limine for a pretrial ruling on the admissability 
of evidence relating to deft's state of mind and deft's alleged 
impossibility of RCRA's insurance requirements w/attached memo 
in support and certificate of service. 

REPLY by pltf to deft's motion for immediate consideration. 
TRIAL brief by pltf. 
NOTICE by pltf of filing voir dire questions. 
PRELIMINARY jury instruction #1 by pltf. 
TRIAL brief by deft. 
SPECIAL voir dire questions by deft; jury instructions; theory 

and claim and special verdict form. 
PROOF of service by deft for pleadings# 75,76. 
MOTION by deft in limine for impaneling advisory jury w/attached 

memorandum in support. 
MOTION by deft in limine to offer additional trial exhibits 

w/attached memorandum in support. 
MOTION by deft in limine to exclude evidence of alleged prior 

violations w/attached memorandum in support. 
PROOF of service by deft for pleadings #78,79,80. 
OPINION (51)(E) 
ORDER in accordance w/opinion thay cleft's motion for immdeiate 

consideration is denied; that pltf's motion for partial summary 
judgment is granted in part and denied in part; that pltf's 
appeal from Magistrate's Order denying joinder of S!ate_of .. 
Michigan as a party-pltf is denied; that pltf's motion in limi~e 
regarding a pretrial ruling is denied as moot; that deft's motion 

NEXT PAGE 
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for summary judgment is denied; that cleft's motion in limine 
requesting an advisory jury is denied; that cleft's motion in limine 
to offer trial exhibits is denied w/o prejudice; that cleft's motion 
in limine to exclude evidence of alleged prior violations is denied 
w/o prejudice. Copies to Habicht, J. Smietanka, G. Stoner, 
R. Leininger, C. Tillman and hand delivered to J. DeWitt. (2)(E) 

MOTION by deft for reconsideration and clarification of summary 
judgment order. 

BRIEF by deft in support of pleading #84. 
PROOF of service by deft for pleading #84. 
LETTER from atty C. Denton re cleft's motion for reconsideration of 

the Summary Judgment Order w/attached copy of "Memorandum of 
Agreement Bewteen the State of Michigan and the United States 
Environmental Protection Agency Region V". 

PETITION by pltf for enlargment of time to file response to motion 
for reconsideration and clarification of summary judgment order 
w/certificate of service. 

ORDER that pltf's motion for enlargement of time to respond to deft's 
motion for reconsideration and clarification is granted. Pltf has 
until 7-26-88 to respond. Copies to F. Habicht, T. Gezon, G. Stoner, 
J. DeWitt, R. Leininger and C. Tillman (R). 

REPLY by USA to deft's motion for reconsideration and clarification 
of summary judgment order. 

NOTICE of Jury Trial for 9-6-88 thru 10-28-88 w/this case set for #3 
Copies by bh. 

NOTICE OF APPEAL by deft from 6-6-88 Order rejoinder of the State 
of Michigan and impaneling an advisory jury w/attached proof of 
service. 

DESIGNATION of Record letter sent to all counsel. 
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OFFICE OF THE CLERK 
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~ 

• 
ARTHUR LANGEVELD 
~-,TY 

81~2381 

110 MICHIQAN /WE. NW 
GRAND RAPIDS, Ml "8903 
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FTS372·2381 :JPOBOXUII 
229 FEDERAL BLDG. 
MARQUETTE, Ml 4S181SS 
90e-228-2021 

:J 187 FEDERAL BLDG. 

TO: 

SUBJECT: 

DATE: 

CASE: 

COUNSEL 

DESIGNATION OF RECORD & 
STATEMENT ON TRANSCRIPTS 

8-5-88 

USA v ALLEGAN METAL 'FINISHING 
K86-441CA4 Judge Enslen 

Attached is a copy of the docket sheet in the above 
cited case on appeal. For the convenience of all parties, 
please designate the appropriate pleadings that are directly 
related to the appeal. 

Your designation and prompt reply within ten (10) days 
will aid greatly in transmitting the appeal to the Court 
of Appeals. 

41 OW. MICHIGAN AVE. 
KALAMAZOO, Ml 48005 
81&349-2922 

When filing your designation of the record, please notify 
us if transcripts have been ordered or will be ordered in 
accordance with FRAP Rule lO(b) (1). 

FAILURE TO FILE YOUR DESIGNATION OF THE RECORD AND STATEMENT 
AS TO WHETHER TRANSCRIPTS ARE NEEDED MAY DELAY YOUR TRANSMISSION 
OF THE APPEAL TO THE COURT OF APPEALS. 

Sincerely_ y~, 

Deputy Clerk 
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August 4, 1988 

United States District Court 
Western District of Michigan 
410 West Michigan 
Kalamazoo, MI 49005 

Re: United States v Alleqan Metal Finishing Company 
Case No. K86-441 

To The Court Clerk: 

Enclosed 
Allegan Metal 

please find an original and one 
Finishing Company's Notice of 

copy of 
Appeal 

Court's June 6, 1988 Order regarding joinder of the 

Defendant 
from the 
State of 

Michigan and impaneling an advisory jury, together with our check 
in the amount of $105 for the filing fees. Please also be 
advised that we have the transcript of the May 28, 1987 hearing 
on Defendant's Motion for Joinder of State of Michigan as Party
Plaintiff, and have ordered the transcript of the hearing on 
Defendant's Request for an Advisory Jury. Also enclosed is a 
Proof of Service showing service of the Notice of Appeal on 
Plaintiff's counsel of record . 
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VARNUM, RIDDERING, SCHMIDT 8: HOWLETT 

United States District Court 
Page 2 
August 4, 1988 

If you have any questions concerning the above or the 
enclosures, please contact the undersigned or Theresa Pouley of 
this office. 

Very truly yours, 

VARNUM, RIDDERING, SCHMIDT & HOWLETT 

CMD/njv 
c: Walter C. Sosnowski 

Gordon G. Stoner j 
Thomas J. Gezon 
Connie Puchalski· 
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UNITED STATES DISTRICT COURT 
WESTERN DISTRICT OF MICHIGAN 

SOUTHERN DIVISION 

UNITED STATES OF AMERICA, 

Plaintiff, 

V 

ALLEGAN METAL FINISHING 
COMPANY, 

Defendant. 

Civil Action No. K86-441 

Hon. Richard A. Enslen 

________________ ! 

NOTICE OF APPEAL 

Notice is hereby given that Defendant Allegan Metal Finishing 

Company hereby appeals to the United States Court of Appeals for 

the Sixth Circuit from the Order of the District Court denying 

Defendant's appeal of the Magistrate's denial. of Defendant's 

Motion for Joinder of State of Michigan as a Party-Plaintiff and 

denying Defendant's Motion in Limine for an advisory jury entered 

in this action on the 6th day of June, 1988, as such collateral 

order is final under Cohen v. Beneficial Industrial Loan 

Corporation, 337 u.s. 541, 69 s.ct. 1221, 93 L.Ed. 1528 (1949), 

and thereby appealable as of right pursuant to 28 u.s.c. § 1291. 

Dated: August ..!j_, 1988 

VARNUM, RIDDERING, SCHMIDT & HOWLETT 
Attorneys for Defendant Allegan Metal 

Finishing Company 

By:~, 
Charles M. Denton (P-33269) 
Theresa M. Pouley (P-40818) 

Business Address: 
171 Monroe Avenue, N.W., Suite 800 
Grand Rapids, Michigan 49503 

Business Telephone: 
(616) 459-4186 
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UNITED STATES DISTRICT COURT 
WESTERN DISTRICT OF MICHIGAN 

SOUTHERN DISTRICT OF MICHIGAN 

UNITED STATES OF AMERICA, 

Plaintiff, 

V 

ALLEGAN METAL FINISHING 
COMPANY, 

Defendant. ________________ / 
STATE OF MICHIGAN) 

) ss. 
COUNTY OF KENT ) 

Civil Action No. K86-441 

Hon. Richard A. Enslen 

PROOF OF SERVICE 

Nancee J. Van Dyke, being first duly sworn, deposes and says 
that she is employed as a secretary for the firm of Varnum, Riddering, 
Schmidt & Howlett, and that on August 4, 1988 she served a copy 
of Defendant's Notice of Appeal upon: 

Mr. Gordon G. Stoner 
Environmental Enforcement Section 
Land and Natural Resources Division 
U.S. Department of Justice 
Washington, D.C. 20530 

attorney for Plaintiff, by placing the same in a sealed envelope 
addressed as above indicated and depositing the same in the U.S. 
mail with first-class postage fully prepaid thereon. 

Subscribed and sworn to before 
me this 4th day of August, 1988 . 

NANCY (. WIERENGA 
Notary Public, Kent County, Ml 

My Commission Expires Sept. 5, 1990 



• 

• 



~ 
' ' 

•• " NATURAL RESOURCES COMMISSION 

STATE OF MICHIGAN 
... ~ ... 

~ THOMAS J. ANDERSON 
MARLENEJ.FLUHARTY 
KERRY KAMMER 
0. STEWART MYERS 

• 

DAVID D. OLSON 
RAYMOND POUPORE 

JAMES J. BLANCHARD, Governor 

DEPARTMENT OF NATURAL RESOURCES 
DAVID HALES, DIRECTOR 

• 

Plainwell District Headquarters 
P.O. Box 355, Plainwell, Michigan 49080· 

Walter Sosnowski 
Allegan Metal Finishing Company 
1274 Lincoln Road 
Allegan, Michigan 49010 

Dear Mr. Sosnowski: 

July 7, 1988 

19 ° 
Re: EPA ID #MID006016~ 

On June 24, 1988, staff of the Department of Natural Resources 
conducted an inspection of your facility to evaluate compliance with 
requirements of Subtitle C of the Resource Conservation and Recovery 
Act (RCRA, 1976, as amended); Michigan's Hazardous Waste Management 
Act (Act 64, 1979, as amended); and Michigan's Liquid Industrial Waste 
Haulers Act (Act 136, 1969, as amended). 

Based on the inspection and a review of information on file, it has 
been determined that the closure cost estimate has not been revised to 
reflect the increased cost of closure as required by Rule 601 of 
Act 64 and 40 CFR 265.142(d) of RCRA. It is requested that you 
provide a revised cost estimate and related documentation of financial 
assurance for the revised cost by August ,9, 1988. 

The loss of interim status violations are being addressed separately 
by the U.S. Department of Justice and, therefore, are not addressed in 
this letter. 

Thank you for the courtesy and cooperation extended to me during the 
inspection. 

Sincerely, 

¼~~~ 
Lynn M. Spurr 
Environmental Quality Analyst 
Waste Management Division 
Plainwell District 

LMS:ls 616-685-9886 
Enclosure 
cc: U.S. EPA - Region V 

Gordon Stoner - U.S. DOJ 
Joe Baker - U.S. EPA 
K. Burda/J. Roberts/K. Brower - MDNR/WMD 



.. 

• 

---

• 

DTB:GGS: 
90-7-1-343 

Clerk 
U.S. District Court 
167 Federal Building 
410 w. Michigan Avenue 
Kalamazoo, Michigan 49005 

U.S. Department of Justice 

Washington. D. C. 20530 

July 25, 1988 

Re: United States v. Allegan Metal Finishing Company. 
Civil Action No. K86-441-CA4D 

Dear Mr. Hynek: 

Enclosed for filing is an original and one copy of the 
Reply of the United States to the Defendant's Motion for 
Reconsideration and Clarification of Summary Judgment Order. 

Enclosures --
....cc: Thomas Gezon 

Connie Puchalski 

By: 

Sincerely yours, 

Assistant Attorney General 
Land and Natural Resources Division 

Goaonci: stoner ·· 
Environmental Enforcement Section 
Land and Natural Resources Division 
U.S. Department of Justice 
P.O. Box 7611 
Ben Franklin station 
Washington, D.C. 20530 
(202) 633-5465 
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UNITED STATES 

v. 

IN THE UNITED STATES DISTRICT COURT 
FOR THE WESTERN DISTRICT OF MICHIGAN 

SOUTHERN DISTRICT 

OF AMERICA, ) 
) 

Plaintiff, ) 
) Civil Action No. 
) 
) 

K 86-441-CA4 

ALLEGAN METAL FINISHING COMPANY ) Hon. Richard A. Enslen 
) 

Defendant. ) 
) 

REPLY OF THE UNITED STATES 
TO DEFENDANT'S MOTION FOR 

RECONSIDERATION AND CLARIFICATION 
OF SUMMARY JUDGMENT ORDER 

I. INTRODUCTION 

On June 6, 1988, the Court issued an Opinion and Order·-

that, inter alia, granted, in substantial part, plaintiff's 

motion for summary judgment on issues of liability and denied 

de~endant's motion~for summary judgment . Defendant. has filed a ... ... ~ - ~·· 
Motion for Reconsideration-and Clarification of Summary Judgment 

Order. In its motion and supporting brief defendant requests 

that the Court reconsider its rejection of defendant's so-called 

"threshold issues of liability" that defendant raised in its 

April 5, 1988 Motion for Immediate Consideration and that the 

-Court clarify or reconsider its rejection of defendant's alleged 

defense of equitable estoppel • 
• - -.· .,i, •.• ~ 

, .. The Court should._deny defendant's motion. The legal 

. .. -
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and factual issues of this case have been extensively briefed. 1 

In its Opinion and Order the Court considered and ruled on these 

issues. Defendant's brief in support of its motion does not 

raise a single legal or factual issue that was not before the 

Court when it granted the United States' motion for summary 

judgment. Because these issues have been extensively briefed 

and defendant has not raised any new legal or factual issues, the 

United States will not respond here to each allegation made by 

defendant in its brief. Instead, the United States refers the 

Court to its prior briefs and, in this brief, will focus upon 

specific deficiencies of defendant's motion for reconsideration 

and clarification. 

II. THE COURT PROPERLY ANALYZED AND 1'&.TECTED DEFENDANT'S 
SO-CALLED #THRESHOLD ISSUES OF LIABILITY# 

In its Opinion and Order tfte Court rejected defen&ctn~'s 

assertion that the three so-called wthreshold issues of 

lia~~~ityw prevent the United states from obtaining· liability 

against defeod~~t~he_court held that (i) Allegan's NPDES 
. _.,;,, 

permit-does not preclude regulation of the Allegan facility under 

RCRA; (2) S~tion 3005 (j) of RCRA does not authorize defendant t.o . 
. ~ .. 

discharge haaardous waste to its on-site surface impoundments 

until November 1988; and (3) Section J008(a) (2) is not applicable 

to this ciyil enforcement action. 

-- 1The pnited States and iefen~ant each have f~led_with the 
Court a brief in support of a motion for summary Judgment, two 
reply briefs and a trial brief. 
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In its supporting brief defendant failed to address the 

specific findings of the Court's Opinion on each of these issues. 

With respect to the effect of Allegan's NPDES permit on 

regulation of it's facility under RCRA, defendant simply ignores 

the Courts finding that the exclusion from the definition of 

solid waste pertains to actual discharges from a facility and 

that the exclusion does not apply to industrial wastewaters 

while they are being collected, stored or treated before 

discharge. Instead, defendant simply repeats the arguments that 

it made in a previous brief. With respect to the Court's ruling 

that Section 3005(j) does not authorize Allegan to discharge 

hazardous waste to its on-site surface impoundments until 

November 1988, defendant fails to address the Court's finding 

that Section 3005(j) is applicable only to a facility that has 

fully complied with the requirements of Section 3005(e) (2) or 

otherwise has a final RCRA permit. Instead, defendant repeats 

its strained and irrelevant discussion of the definition of land 
-- __ "...;_ .... 

disposal facility and surface.impoundment un~er RCRA~ __ ,,. 

Finally, with respect to Court's ruling that Section 

3008(a} (2) does not apply to this civil enforcement action, 

defendant does not specifically address the Court's finding that 

Section 3008(a) (2) does not apply to· this action because the 
~ ~- . 

violafions at issue occurred prior to the state of Michigan 

receiving authorization for its hazardous.~aste program and 

because the complaint wai::, f_.~:~<:\ on the same day that the state of 

Michigan received its au_t;hpri.zation. Instead, defe9dant refers 
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• the Court to the memorandum of agreement between the State of 

Michigan and EPA authorizing Michigan's hazardous waste program. 

The procedures contained in that memorandum have no relevance to 

the Court's finding that Section 3008{a) (2) does not apply to 

this action.2 

.-

Because defendant has failed to address the specific 

findings of the Court on these issues and has simply repeated 

arguments already considered and rejected by the Court, there is 

no basis for the Court to reconsider its Opinion and Order. 

III. IT IS NOT NECESSARY FOR THE COURT TO CLARIFY OR RECONSIDER 
ITS REJECTION OF DEFENDANT'S ALLEGED DEFENSE OF EQUITABLE 
ESTOPPEL 

In its motion defendant states that it "seeks 

clarification of the Court's Order regarding the_denial in part 

of Plaintiff's Motion for Partial Summary Judgment on the issue 

_of estoppel of the Plaintiff to assert certain claims herein." 

Defendant's motion also requests that "the ~ourt clarify the 

scope of the estoppel issues remaining" to the defendant. 

Defendant's Motion at 2. Defendant has misstated the Court's 

ruling and appears to be confused as to its affect. The Court 

considered and rejected defendant's alleged equitable defenses 

to each of the United States claims, except for the claim 

relating to defendant's failure to provide to EPA documentation 

2Even if Section 3008{a) (2) did apply_ to this action, it 
·· requires only that the United States provide a state with notice. 

The procedural agreement between EPA and the State of Michigan 
contained in the Memorandum of Understanding is not a legal 
restriction that overrides the notice requirement of Section 
3008 (a) (2). 
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of financial assurance for closure within 45 days of the entry of 

the CAFO. On this claim the Court held: 

Under the unique facts of this case, I 
decline to rule that equitable estoppel is 
unavailable as a matter of law, and further 
find that I cannot grant summary judgment for 
either party with respect to the issue of 
liability as to the timely filing of the 
financial assurance requirements as there 
appear to be material facts in dispute as to 
whether the documentation was deemed timely 
filed or ought to be deemed timely filed 
based upon the alleged conduct of the 
government. 

Opinion at 31. 

Thus, the Court ruled that, in the context of the factual dispute 

between EPA and Allegan on the issue of when defendant was 

required to submit to EPA documentation of financial assurance 

for closure pursuant t~he CAFO, the defense of equitable 

estoppel maybe available to defendant. The court's opinion is 

unambiguous and it does not require clarification by the Court. 

Similarly, in granting the United states' motion for 

summary judgment on the claims that defendant violated Section 

3005(a) and (e) of RCRA and paragraphs- ~.D. and 5 of the CAFOy--- . .,;,:~-

·- the court unambiguously held that defendant's alleged equitable 

defenses do not preclude liability for these claims. The Court 

held defendant liable on these clai•-· No additional 

clarification is necessary. 

Defendant requests that its motion for clarification of 

the scope of the alleged equitable defenses be considered a 

motion for reconsideration to the extent the Court's order 
• 

precludes consideration of the:se defenses. Defendant's Brief at 
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13. Defendant, however, has not provided the Court with any 

factual or legal arguments that were not already before the Court 

when the court considered and rejected defendant's alleged 

equitable defenses. In response to defendant's "post summary 

judgment brief" on this issue the United States refers the Court 

to the briefs that it filed prior to the Court's ruling on 

summary judgment. The Court has already considered and rejected 

defendant's alleged equitable defenses. There is no basis for 

reconsideration of the Court's Opinion and Order. 

IV. CONCLUSION 

For the reasons set for the above, the United States 

urges the Court to deny defendant's motion. 

By: 

Respectfully submitted, 

UNITED STATES OF AMERICA 
By its Attorneys 

ROGER J. MARZULLA 
Assistant Attorney General 
Land and Natural Resources Division 

JOHN A. SMIETANKA 
..qQited States Attorney 
Western Distric~ of Michigan 

GORDN G.STONER 
u.~. Department of Justice 
Environmental Enforcement Section 
La:nd and Natural Resources Division 
Post Office Box 7611 
Ben Franklin Station 
Washington, D.c. 20044 

'I r 

r 

I 

·--.-- ---
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OF COUNSEL: 

CONNIE PUCHALSKI 
Assistant Regional Counsel 
U.S. Environmental PRotection 

Agency - Region V 
230 South Dearborn 
Chicago, Illinois 

-. 

- 7 -

THOMAS GEZON 
Chief, Assistant United States 

Attorney 

• .... ... _ . 

----~. 
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CERTIFICATE OF SERVICE 

I certify that a copy of the Reply of the United 
States to Defendant's Motion for Reconsideration and 
Clarification of Summary Judgment Order was this 25th day of July 
1988, mailed, postage prepaid, addressed to: 

Charles M. Denton 
Suite 800 
171 Monroe Avenue, N.W. 
Grand Rapids, MI 49503 

-;.:- ... ·-

Attorney 
Land and Natural Resources Division 
U.S. Department of Justice 
P.O. Box 7611 
Ben Franklin Station 
Washington, D.C. 20044 
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JURY TERM SOiEDULE 

MAY 2, 1988 THRaJGH JUNE 30, 1988 
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, ~ ;:i{i\. U.S. C 13 T. COCKT 
'.'.;:STERN DIST. OF MICH. 

BY _/2,aL __ _ 

ALL PROPOSED VOIR DIRE, JURY lliSTRUCI'IOOS, AND TRIAL BRIEFS ARE 'IO BE SUBMI'I'I'ED 
'IO 'ffiE I<AU\MAZOO COORI' BY APRIL 25, 1988, REX;ARDLESS OF WHERE YOOR CASE APPFARS 
a:l 'IHIS LISI'. THERE WILL BE NO EXCEPI'IOOS. TRIALS WILL BE HELD AT 410 W. 
MICHIGAN AVENUE, KALAMAZOO, MIOiIGAN. 

You may be called at any t.irre during your scheduled segrrent. The parties shall 
rontact the Court the Friday prior to their scheduled trial tiJ7e to ascertain 
whether or not they will be called on the f ollOdi.ng M:>nday. If your case is not 
tried during this term, it will be rescheduled for the trial term carrrencing 
September 6, 1988. 

Trial will carnence at 8:30 a.rn. pranptly. Jury selection will be at 8:30 a.rn. 
Trial will be held fran 8:30 a.m. to 1:00 p.m., with a ten minute recess in 
mid-rrorning. All lawyers, witnesses and defendants are to be in the Courtroan 
and ready to proceed at exactly 8:30 a.m. !my case that settles or reaches 
verdict during any given day will result in the next unsettled case ccnm:mcing 
the follo.ving day at 8:30 a.rn. It will be your resp:msibility to check with 
counsel on the cases ahead of you to detennine exactly where your case may 
begin. 

Counsel will pay particular attention to requirerrents enurrerated in Paragraph 
llC of the Pretrial Notice. 

May 2, 1988 - June 30, 1988 

1. K84-559 
K85-101 

Hoffrran v. Roberto, et al. 
Hoffrran v. Roberto, et al. 

J. Clarke Nims 
(Grand Rapids, MI) 
John R. Clirnaro 
Dennis R. Wilrox 
John B. lester 
(Cleveland, OH) 

Frederick Perillo 
(Milwaukee, WI) 

H. David Soet 
(Grand Rapids, ill) 
John D. Tully 
ItiJert H. Skilton 
(Grand Rapids, MI) 

Gerry M. Miller 
Scott D. Soldoo 
(Milwaukee, WI) 
Gary A. Maximiuk. 
(Grand Rapids, MI) 
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2. KBS-269 
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3. G84-1344 

4. G86-245 

5. G81-17 

6. K87-9 

7. G86-1121 

8. K87-20 

9. K86-412 

• 

Beaudoin & Beaudoin v. Pavelka, 
et al. 

Anderson v. Baldwin Camunity 
Schools, et al. 

Bishop v. USA 

Schorn v. Johnson, et al. 

I..ucas v. Navistar International 

Drake, et al. v. M & T Manufacturing 
and H'IC International 

Iear Siegler v. T.R. International 

Holton v. Balk, et al. 
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John J. Conlon 
(Kalamazoo, MI) 
John C. O'IDughlin 
(Grand Papids, MI) 
R::bert K. Dawkins 
(Detroit, MI) 

~lissa Zakiya El 
(Detroit, MI) 
J:onald J. Bonato 
(Iansing, MI) 

Janes K. Oslund 
(M.lskegon, MI) 
John N. Cooper, II 
(Kalamazoo , MI) 
John A. Srnietanka 
Julie Ann vbods 
Janice K. Mann 
(Grand Rapids, MI) 

Janes M. Schorn 
(Mt. Clerrens , MI) 
Frank J. Kelley 
A. Peter Govorchin 
(lansing, MI) 

Bruce C. Conybeare 
John C. Johnson 
(St. Joseph, MI) 
David O. Haughey 
Terence J. Ackert 
(Grand Rapids, MI) 

Gregory G. Prasher 
(Grand Rapids, MI) 
Michael T. Srrall 
(Grand Rapids, MI) 

William H. Shaw 
Ix,uglas L. callander 
(Kalamazoo, MI) 
John C. Cooper, II 
(Kalamazoo, r.u) 

Barry L. Ho..rcrrd 
(Farmington Hills, 

MI) 
FDnald G. Acho 
~th E. Mason 
(Li vcnia, MI) 
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10. K86-441 

11. K86-3 

12. G87-216 

13. K87-103 

14. KBS-115 

U.S. v. Allegan Metal Finishing 

Consolidated Rail v. St. Joseph 
County Road, et al. 

Jellison, et al. v. Buys-M:icGregor
MacNaughton-Greenawal t, et al. 

Smith v. City of Benton Harbor, 
B & L Auto Parts and Crockett 

Cal~ll v. Clark ~µrent 

F. Henry Habicht, II 
(Washington, D. C. ) 
'lbanas J. Gezon 
Jahn A. Smietanka 
(Grand P.apids, MI) 
Gordon G. Stoner 
(Washington, D. C. ) 
Jon F. DeWitt 
Oarles M. Denton 
(Grand Rapids, MI) 

T. Patrick Durkin 
Gregory A. Clifton 
(Detroit, MI) 
Bruce G. Uridge 
(Kalarrazoo, MI) 
Randall Phillips 
?onald K. Olzrrann 
(Southfield, MI) 

Boyd A. Henderson 
Kenneth G. Hofrran 
(Grand Rapids, MI) 

Michael Tumni.no, Jr. 
I.a,.ell, MI 

Ricky Lee Smith 
{Jackson, MI) 
John C. Postelli 
(Benton Haroor, MI) 
Pobert B. wtz 
(St. Joseph, MI) 

Tat Parish 
(St. Joseph, MI) 
Richard VanOrden 
(Grand Rapids, MI) 
rhnald VanSuilichern 
Peter A. Codge 
jennifer Buckley 
(Detroit, MI) 

Dated: M:rrch 21, 1988 RirnAFD A. ENSLEN 
U.S. DISTRICT JUtGE 

~b~~ 
Court.roan Deµity /Case Manager 

3 



• 

• 

UNITED STATES DISTRICT COURT 

FOR THE WESTERN DISTRICT OF MICHIGAN 

ORDER REGARDING INSTRUCTIONS FOR PREPARATION OF 

JURY INSTRUCTIONS 

HONORABLE RICHARD A. ENSLEN 

JURY INSTRUCTIONS SHOULD BE SUBMITTED IN ACCORDANCE WITH 

THE FOLLOWING: 

1. All proposed instructions must be typed out in full. 

Each proposed instruction must appear individually on a separate 

sheet of 8 x 11 paper. 1 

2. Reference to standard numbered instructions from any 

source will not be considered. 1 

3. Each proposed instruction should be titled. 

4. Each individual proposed instruction must be supported 

by a concise, thorough and authoritative explanation which should 

appear below or attached to each individual proposed instruction. 

One brief in support of all proposed instructions will not be 

considered. 

5. Instructions requested should set forth the aspects of 

the claims and defenses asserted. When possible, reference may 

11n diversity cases, however, photocopying an appropriate 
Michigan Standard Jury Instruction is acceptable, where appropriate . 



• 

• 

be made to the Fifth Circuit publication: •pattern Jury 

Instructions•. 2 

6. Proposed instructions must appear in the order which 

the parties wish said instructions to be given. Random, disjointed 

or incomplete instructions will not considered. 

7. Instructions are to be submitted to the Xalamazoo 

Court NO LATER than 14 days prior to the beginning of the trial 

term. 

US District Judge 

2This publication is printed by West Publishing Company as 
an adjunct to Devitt, Blackman's Federal Jury Practice and 
Instructions. This will be helpful in diversity cases for obvious 
reasons. The Court will use the Fifth Circuit jury instructions on 
•general• matters such as burden of proof, preponderance of the 
evidence, etc. The Court will use the new Federal Bench Book in 
criminal cases for •general• instructions . 
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DTB:GGS: 
90-7-1-343 

Clerk 
U.S. District Court 
167 Federal Building 
410 w. Michigan Avenue 
Kalamazoo, Michigan 49005 

U.S. Department of Justice 

Washington, D.C. 20530 

June 27, 1988 

Re: United States v. Allegan Metal Finishing Company, 
Civil Action No. K86-441-CA4D 

Dear Mr. Hynek: 

Enclosed for filing is an original and one copy of the 
United States' Motion for Enlargement of Time. 

Enclosures 

cc: Thomas Gezon 
Connie Puchalski 

By: 

Sincerely yours, 

Assistant Attorney General 
Land and Natural Resources Division 

Environmental Enforcement Section 
Land and Natural Resources Division 
U.S. Department of Justice 
P.O. Box 7611 
Ben Franklin Station 
Washington, D.C. 20530 
(202) 633-5465 
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UNITED STATES 

v. 

ALLEGEN METAL 

UNITED STATES DISTRICT COURT 
FOR THE WESTERN DISTRICT OF MICHIGAN 

SOUTHERN DIVISION 

) 
OF AMERICA ) 

) 
Plaintiff, ) CIVIL NO. 

) 
) K86-441-CA4 
) 

FINISHING COMPANY, ) 
) 

Defendant. ) 
) 
) 

MOTION FOR ENLARGEMENT OF TIME 

Plaintiff, the United States of America, by its 

counsel, hereby moves the Court for an enlargement of the time to 

file a brief in reply to defendant's Motion for Reconsideration 

and Clarification of Summary Judgment Order. In support of this 

motion plaintiff states as follows: 

1. On June 6, 1988, the Court issued an Opinion and 

Order concerning the parties cross-motions for summary judgment 

and other pending motions. 

2. On June 15, 1988, defendant filed a Motion for 

Reconsideration and Clarification of Summary Judgment Order and 

supporting brief. Defendant served the United states by mail. 

3. On June 22, 1988, defendant sent a letter, with an 

attached document, to Judge Enslen. on June 23, 1988, defendant 

informed plaintiff that the letter and document concerned 

defendant's Motion . 



4. Plaintiff requests that it be granted an 

• enlargement of time to file a reply to defendant's Motion and 

letter to July 26, 1988. Plaintiff requires the extension of 

time to file a reply brief because it did not receive a copy of 

defendant's June 22, 1988, letter until June 27, 1988, and 

because lead counsel for plaintiff, Gordon Stoner, will be out

of-town from June 29, 1988 through July 17, 1988, for his wedding 

and honeymoon. 

• 

5. Charles Denton, counsel for defendant, has no 

objection to this Motion. 

WHEREFORE, the plaintiff requests that the Court grant 

an enlargement of time to file a reply brief to defendant's 

Motion for Reconsideration and Clarification of Summary Judgment 

Order to July 26, 1988. 

By: 

Respectfully submitted, 

UNITED STATES OF AMERICA: 

ROGER J. MARZULLA 
Assistant Attorney General 
Land & Natural Resources 

Division 

JOHN A. SMIETANKA 
United States Attorney 
Western District of Michigan 

GORDON G. STONER 
Attorney, Environmental 
Enforcement Section 
U.S. Department of Justice 
P. o. Box 7611 
Ben Franklin station 
Washington, D. c. 20044 
(202) 633-5465 
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OF COUNSEL: 

CONNIE PUCHALSKI 
Assistant Regional Counsel 

THOMAS GEZON 
Chief Assistant 
United States Attorney 

U. s. Environmental Protection Agency 
Region V 
230 South Dearborn 
Chicago, Illinois 
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UNITED STATES 

v. 

ALLEGAN METAL 

IN THE UNITED STATES DISTRICT COURT 
FOR THE WESTERN DISTRICT OF MICHIGAN 

SOUTHERN DIVISION 

OF AMERICA, ) 
) 

Plaintiff, ) 
) 
) Judge Enslen 
) 

FINISHING COMPANY ) No. K 86-441-CA4 
) 

Defendant. ) 
) 

ORDER 

The matter of the plaintiff's Motion for an Enlargement 

of Time to file a reply brief to defendants's Motion for 

Reconsideration and Clarification of Summary Judgment Order came 

before the Court for a ruling. 

On consideration of the motion and being advised of the 

contents of said motion, the Court now GRANTS the motion. 

The time by which plaintiff must file a reply brief to 

defendant's Motion for Reconsideration and Clarification of 

Summary Judgment Order is hereby enlarged until July 26, 1988. 

Date: ________ _ 

MAGISTRATE, United States 
Western District of Michigan 
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CERTIFICATE OF SERVICE 

I certify that a copy of the United States' Motion for 
Enlargement of Time was this 27th day of June 1988 was mailed, 
postage prepaid, addressed to: 

Charles M. Denton 
Suite aoo 
171 Monroe Avenue, N.W. 
Grand Rapids, MI 49503 

Attorney 
Land and Natural Resources 
U.S. Department of Justice 
P.O. Box 7611 
Ben Franklin Station 
Washington, D.C. 20044 

--
Division 
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HILARY F, SNELL 
PETER ARMSTRONG 
ROBl!A!T J. ELEVELD 
KENTJ, VANA 
CAJIL ,::. VER BEEK 
JON F. DEWITT 
DONALD L. JOHNSON 
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H. EDWARD PAUL 
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THOMAS J. BARNES 
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NYAL 0. DEEMS 
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JOSEPH J. VOGAN 
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JEP'F'REY A. HUGHES 
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WILLLAM E. ROHN 

Hon. Richard A. Enslen 
U.S. District Judge 

SUITE 800 

171 MONROE AVENUE, N.W. 

GRAND RAPIDS, MICHIGAN 49503 

TELEPHqNE (616) 459-4186 

TELECOPIER (616) 459-8468 

TELEX 192818015 VARN 

June 22, 1988 

United States District Court 
Western District of Michigan 
410 West Michigan 
Kalamazoo, Michigan 49005 

Re: United States v Allegan Metal Finishing Company 
Case No. K86-441-CA4 

Dear Judge Enslen: 

JOHN PATRICK WHITE 
CHARLES M. DENTON 
PAUL M, KARA 
H. LAWRENCE SMITH 
JUDY E. BRIGMAN 
THOMAS C. CLINTON 
NARK L. COLLINS 
JONATHAN W. ANDERSON 
JOHN W. BOLEY 
CARL ODSTEAHOUSE 
WILLIAM J. LAWRENCE m 
GAIGORY M, PALMER 
SUSAN M. WYNGAARDEN 
KAPLIN S. JONES 
STEPHEN P. AF'ENDOULIS 
ROBERT A. HENDRICKS 
DA'IID &. KHOREY 
MICHAEL G, WOOLDRIDGE 
MICHAEL D. FISHMAN 
JANET C. IIAKTER 
HEATHER E. HUDSON 
~ERAIN RYNDERS 
MARK 9. ALLARD 
TIMOTHY E. EAGLI 
DAYID A. RHEM 
THOMAS S. Cll,-BS 
DONALD P, LAWLESS 
MICHAEL S, McE.LWIE 
GIORGE 8. DAVIS 
JACQUELINE D. SCOTT 
PAUL 0. F'OX 

N. STEVl:NSON JENNETTE m 
JOHN T. BEUKER II 
MICHAEL J. DUNN 
WILLIAM W. MeOU.4.DE 
THERESA M. POULEY 
DAVID E. PRESTON 
JAN D. REWERS 
JEFFREY W. IIESW\CK 
MICHAEL L. RESNICK 
GEORGE C. SUM~IEAF'IELD 

OF'COUNSEL 
LAURENT K. VARllUM 
ROBERT G. HOWLETT 
JOHN L WIERE.t•GO, JR. 
P'. WILLIAM HUTCHINSON 
CHESTER C. WOOLRIDGE 
WILLIAM J. HALLIDAY. JR. 

RICHARD L. SPINDLE 
1113tl-lll7S 

CARL J, AIDDEAING 
1804·11177 

CLIF',ORD C. CHRISTENSON 
1915·1982 

WALTER K. SCHMIDT 
(RETIRED) 

We are taking this opportunity to communicate to the Court (with prior notice 
to Plaintiff's counsel) regarding the Defendant's Motion for Reconsideration of 

• 

the summary judgment Order in this matter, due to a recently obtained document 
relevant to a portion of this pending Motion. Enclosed is a copy of the "Memorandum 
of Agreement Between the State of Michigan and the United States Environmental 
Protection Agency Region V", regarding the authorization of the State of Michigan 
Hazardous Waste Program pursuant to the federal Resource Conservation and Recovery 
Act (RCRA). One of Defendant's arguments on the Motion for Immediate Consideration 
addressed by the Court's Order of summary judgment and now at issue on Defendant's 
Motion for Reconsideration regards the necessity for the Plaintiff in this action 
to give pre-suit notification to the State of Michigan of the filing of this RCRA 
enforcement action against Defendant, due to the authorization of the State of 
Michigan Hazardous Waste Program to be administered in lieu of the federal RCRA 
program in this State. 

As part of the enclosed Memorandum of Agreement (at page 11), the State of 
Michigan "agrees to take timely and appropriate enforcement action against all 
persons in violation uf .•• facility standards, permit requirements, compliance 
schedules, and all other program requirements, including violations detected by 
State or Federal compliance inspections." Furthermore, the State is to conduct 
inspections at federally-permitted facilities. Under the Memorandum of Agreement 
(at page 10), the U.S. EPA retains enforcement authority "against any person 
determined to be in violation of RCRA in accordance with Section 3008(a)(2)." 
However, 

EPA will take enforcement action only upon determining that 
the State has not taken timely and appropriate enforcement 
action or as requested by__ the state. A final determination 
to proceed with issuance of an Order under Sections 3008 
and 3013 can be made only after written notification is 
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VARNUM, RIDDERING, SCHMIDT 8 HOWLETT 

Hon. Richard A. Enslen 
U.S. District Judge 
June 22, 1988 
Page Two 

sequentially provided to the Chief of the Hazardous 
Waste Division and the Chief of the Hazardous Waste 
Division's Compliance Section, allowing each 10 working 
days to rectify EPA's concerns. 

Defendant has challenged the procedural propriety of this RCRA enforcement 
action based upon Section 3008(a)(2) of the law. Although Plaintiff has alleged 
in the Complaint compliance with this provision, and thereby assumed compliance 
with such as a portion of its burden of proof and implicitly acknowledged the 
applicability of such requirement herein, no written notification has ever been 
produced in response to Defendant's challenge on summary judgment or in discovery. 
For the record, neither has any copy of any such written notification been produced 
to Defendant by the Michigan Department of Natural Resources through Defendant's 
Freedom of Information Act (FOIA) requesL The failure of the Plaintiff to comply 
with RCRA Section 3008(a)(2), as dHfined by the Memorandum of Agreement which 
controls herein and requires two written notifications each allowing the State 
10 working days to respond, supports the dismissal of this action. 

CMD/psg 
Enclosure 
cc: Walter C. Sosnowski 

Ronald Vriesman 
Gordon G. Stoner 
Thomas J. Gezon 

~nnie Puchalski 
Court Clerk 

Very truly yours, 

VARNUM, RIDDERING, SCHMIDT & HOWLETT 
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UNITED STATES DISTRICT COURT 
WESTERN DISTRICT OF MICHIGAN 

SOUTHERN DIVISION 

UNITED STATES OF AMERICA, 

Plaintiff, 

V 

ALLEGAN METAL FINISHING 
COMPANY 

Defendant. 

______________ ! 

INTRODUCTION 

Civil Action No. K86-441 

Hon. Richard A. Enslen 

BRIEF IN SUPPORT OF 
DEFENDANT'S MOTION FOR 
RECONSIDERATION AND 
CLARIFICATION OF SUMMARY 
JUDGMENT ORDER 

Based upon an Opinion of the same date, this Court issued on 

June 6, 1988 an Order addressing the parties' cross-motions for 

summary judgment and various other pending matters in this 

environmental litigation brought pursuant to the~ federal Resource 

conservation and Recovery Act (RCRA), 42 U.S.C. § 6901, et~ 

Based upon perceived misunderstandings and errors of law in the 

Court's Opinion, Defendant has respectfully requested that the 

summary judgment Order be reconsidered and clarified with regard 

to certain specific issues, those being the RCRA liability matters 

set forth on Defendant's Motion for Immediate Consideration and 

the scope of the estoppel defense left intact by the Court's Order 

denying in part Plaintiff's Motion for Partial Summary Judgment. 

(For the record, Defendant does not hereby waive any other 

objections or concede any other issues in the Court's Opinion and 

Order of June 6, 1988, and reserves fully its claims for appeal at 

• such time as a final judgment may be entered herein.) 
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I• 

ARGUMENT 

THE THRESHOLD RCRA LIABILITY ISSUES ON DEFENDANT'S MOTION FOR 
IMMEDIATE CONSIDERATION SUPPORT SUMMARY JUDGMENT IN FAVOR OF 
DEFENDANT DISMISSING PLAINTIFF'S COMPLAINT. 

Defendant's Motion for Immediate Consideration essentially 

requests summary judgment on three threshold RCRA liability 

issues, namely: the inapplicability of RCRA to Defendant's 

holding ponds based upon the continuous wastewater permit for that 

discharge: the continued interim permit status for the holding 

ponds as "surface impoundments" under RCRA; and the failure of 

Plaintiff to give notice of the filing of this action to the State 

of Michigan prior to commencement of the suit. The Court's 

June 6, 1988 Opinion and Order rejected Defendant's arguments on 

these issues based upon what Defendant respectfully submits are 

misunderstandings of the facts and applicab1e provisions of the 

RCRA statute and regulations. 

A. Defendant's Holding Ponds for the Treated Wastewater 
Discharge Were at all Pertinent Times Subject to 
Regulation Under the NPDES Program, and Therefore 
Excluded from RCRA Regulation. 

It is not disputed that Defendant Allegan Metal Finishing 

Company (AMFCO) has operated and maintained the two holding ponds 

at issue here since 1972 pursuant to valid State of Michigan 

permits under the Water Resources Commission Act (1929 Public Act 

245). The 1972 State Stipulation regulated Defendant's discharge 

to and use of the two holding ponds for the Company's treated 

wastewaters. On November 2, 1982, the Defendant's application for 

a wastewater discharge permit pursuant to the National Pollutant 

Discharge Elimination System (NPDES) was issued by the Water 

-2-
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Resources Commission of the Michigan Department of Natural 

Resources (MDNR) . The 1982 NPDES permit required upgrading of 

AMFCO' s wastewater treatment system and then management of the 

wastewater treatment residuals in the holding ponds under a 

Closure Plan. Thus, not only the actual wastewater treatment 

discharge, but also the ponds themselves as receptors or storage 

units for the treated wastewater, have been regulated under the 

water pollution control program from the inception of the 

Defendant's utilization of these ponds. 

The RCRA law excludes from the definition of "solid waste", 

~ which is the threshold trigger of applicability of this law, 

'-v/ ;f; "solid '~ypoint 
~...P' Water 

or dissolved materials in industrial discharges which are 

sources subject to permits under section 402 of the Federal 

Pollution Control Act, as amended (86 Stat. 880) • • II 4 2 

• 

u.s.c. § 6904(27). Furthermore, RCRA is subordinate to and shall 

not duplicate, inter alia, the federal Water Pollution Control 

Act. 42 u.s.c. § 6906(a) & (b). See also, 42 u.s.c. § 6925(j)(3) 

(excluding from interim status surface irnpoundment provisions 

certain wastewater treatment units). The standard RCRA facility 

inspection form itself further confirms that such requirements are 

not applicable to NPDES facilities. 

Exhibit HHHH. 

See, ~' Defendant's 

Clearly, the materials in the Defendant's holding ponds 

constitute "solid or dissolved materials" from the treated 

wastewater discharge. Metal finishing and electroplating 

wastewaters are expressly subject to NPDES regulation. See, 40 

C.F.R. Parts 433 and 413, respectively. As well, both the 1972 

-3-
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State Stipulation and "re-issuance" thereof by the 1982 NPDES 

permit specifically regulate the holding ponds as part of 

Defendant's wastewater treatment system Court's Opinion on summary 

judgment appears to disregard the prior State Stipulation and the 

residuals management provisions of the NPDES permit as confirming 

that the materials in the ponds are within the water pollution 

control regulatory program and in fact regulated thereunder. 

The solids or dissolved materials in the treated wastewater 

which are the subject of this action, while they are in the 

holding ponds, are still within the Defendant's wastewater 

treatment system pursuant to the NPDES permit, as is verified by 

the provisions in that permit addressing the management of these 

residuals. Defendant does not dispute, however, that arrangements 

for disposal of these wastewater treatment residuals or sludges, 

such as the prior off-site shipments to a properly licensed 

landfill, may be subject to RCRA regulation. Defendant's status 

as to the off-site disposal of those wastewater treatment 

residuals or sludges, however, is as a "generator" of wastes 

rather than as an owner of a waste management facility subject to 

the permit requirement Plaintiff relies upon herein. Therefore, 

Plaintiff's argument that the NPDES permit is irrelevant to RCRA 

regulation of Defendant's facility because of the alleged status 

of Defendant as a "generator" misses the point in this action 

addressing whether or not a RCRA permit is required of Defendant 

as an owner of a waste management facility; i.e., Defendant can be 

a "generator" and be compelled to comply with RCRA for any off-

• site shipments of hazardous wastes, and still not be subject to 

-4-
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the requirements of a RCRA permit for the wastewater treatment 

residuals in the holding ponds pursuant to the water pollution 

control act program. The Comment to the RCRA regulations at 40 

C.F.R. § 261.4(2), addressing sludges "generated" by wastewater 

treatment processes, also does not regard the wastewater treatment 

residuals while they are in the holding ponds. (Furthermore, to 

the extent there is a conflict between this Comment and the RCRA 

definitions at issue, the Comment obviously cannot countermand or 

change the meanings of those enacted legal definitions.) 

The reality of the undisputed facts in this action is that 

Defendant's holding ponds were created, operated and have been 

subject to water pollution control regulation from their inception 

through the present. The Defendant's current NPDES permit 

specifically addresses and regulates the holding ponds, as did the 

prior 1972 State Stipulation. Under the provisions of RCRA 

addressing its interaction with other environmental laws, it is 

clear that this water pollution control act regulation takes 

precedence and prevents RCRA regulation of these wastewater 

treatment residuals while they are in the holding ponds as part of 

AMFCO's wastewater treatment system. Subjecting Defendant to 

multiple environmental regulation for the same process operation 

is exactly what the cited RCRA provisions sought to avoid, and 

this action should therefore be dismissed. 

B. The Defendant's Holding Ponds are Not Subject to the RCRA Loss 
of Interim Status. (LOIS) Provisions Relied Upon by Plaintiff 
and Retain Currently RCRA Permitted Status. 

The parties agree that Defendant's holding ponds obtained 

• interim permit status under RCRA retroactive to 1980 as part of 
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the prior settlement herein. (To clarify any perceived in-

consistency, this prior settlement and the Defendant's argument on 

RCRA permitted status for these holding ponds are without any 

admission that RCRA applies to these holding ponds.) The crux of 

.this dispute is whether the loss of interim status (LOIS) pro

vision for "land disposal facilities" or "surface impoundments" 

applies to Defendant's holding ponds. The land disposal facility 
I 

LOIS provision terminated interim status for such facilities in 

November of 1985, one year after enactment of the 1984 Amendments 

to RCRA, while the surface impoundment LOIS provisions continues 

interim status for surface impoundments for a period of four years 

after the 1984 RCRA Amendments. 

RCRA § 3005{j) addresses "interim status surface impound

ments", such as Defendant's holding ponds are characterized as 

herein. RCRA § 3005(e)(2) addresses interim st~tus ''land disposal 

facilities", which Plaintiff claims applies to Defendant's holding 

ponds. The cross-reference in § 300 5 ( j) to subsection ( e) does 

not automatically result in the conclusion that§ 3005(e)(2) must 

be complied with to qualify an existing surface impoundment for 

continued authorization to operate until November 8, 1988. That 

cross-reference does not support this conclusion in the Court's 

Opinion unless the surface impoundment is also a II land disposal 

facility", which Defendant denies., 

Plaintiff argues that all surface impoundments are also land 

disposal facilities, 

regulatory provisions. 

contrary to the plain statutory and 

Plaintiff ignores or attempts to read out 

• of this provision the regulatory definition of "disposal facility" 
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as intentionally placing hazardous waste into or upon the ground 

and at which hazardous waste will remain after closure. 40 C.F.R • 

§ 260.lO(a). The Defendant's holding ponds were intended only for 

"storage" (40 C.F.R § 260.lO(a)) of the discharged wastewater and 

residuals prior to off-site disposal. As such, the Defendant's 

holding ponds do not constitute "land disposal facilities", but 

rather, to the extent RCRA is applicable at all (which Defendant 

denies), are more properly characterized as "surface 

impoundments", the definition of which expressly includes holding 

ponds, for storage of the wastewater discharge. 

Defendant's interpretation and construction of those 

provisions relying upon the U.S. EPA's own definition of "disposal 

facility" is reasonable and does not create any internal 

inconsistencies. The Court's review of the dispute over what 

constitutes a "land disposal facility" under RCRA confirms at 

least an ambiguity 

interpretation of 

in these provisions. U.S. 

these multiple provisions, 

promulgation and rule-making, ought not control. 

EPA's informal 

absent formal 

To the extent 

these provisions are ambiguous, such should be construed against 

the drafting and enforcing Agency, especially where the Court must 

assume for the sake of argument on this motion that the AMFCO 

holding ponds do not fit within the definition of "disposal 

facility", as noted in the Court's Opinion at page 25. 

Defendant's distinction between surface impoundments used for 

disposal as opposed to treatment or storage is logical based upon 

the environmental concerns presented by these distinct facility 
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operations and other provisions of RCRA which plainly draw such a 

distinction • 

Section 3005 ( j) of RCRA terminates on November 8, 1988 the 

permits for interim status surface impoundments unless they are 

retrofitted to meet certain technological requirements, such as 

liners and groundwater monitoring. The reference to "authori-

zation to operate" under subsection 3005(e) is not necessarily 

limited to a final permit, as an interim status permit is also an 

"authorization to operate under subsection ( e)" for storage or 

treatment of wastes in surface impoundments as opposed to disposal 

of wastes in surface impoundments. The legislative history 

supports Defendant's interpretation and construction of these LOIS 

provisions in the 1984 Hazardous and Solid Waste Amendments (HSWA) 

to RCRA ( Public Law 98-616), that existing surface impoundments 

which qualify for interim status permits can continue to operate 

until the date four years after the enactment of the Amendments, 

at which time they must comply with the technological requirements 

for new surface impoundments. See, 1984 U.S. Code Congressional 

and Administrative News, p. 5666-5671; Digest of Public General 

Bills and Resolutions (98th Congress 2nd Session, 1984), p. 303; 

Congressional Record ( July 25, 1984) S9182-3 ( clar if ica tion that 

existing surface impoundment may continue in operation and receive 

or store hazardous wastes for 4 years after enactment of HSWA and 

thereafter receive non-hazardous wastes without regard 

technological retrofitting). 

"This amendment establishes a minimum tech
nological retrofit requirement ( double liners 
or equivalency) for certain existing surface 

-8-
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• 
impoundments as an interim status requirement 

. Surface impoundments in interim status 
must come into compliance with the minimum 
technological double liner and leak detection 
requirement of new section 3004(f) within 4 
years after enactment, or stop receiving 
hazardous wastes. Fermi t action is not 
required. This amendment is meant to 
provide only a minimum level of protection 
during interim status." .. 

Congressional Record (July 25, 1984) S9183-3. 

See also, RCRA § 3005(c)(2)(A) & (B) (distinguishing timetable for 

action on final permit applications between land disposal 

facilities ( 4 years), incinerator facilities ( 5 years), and any 

other treatment, storage or disposal facilities ( 8 years)), and 

RCRA § 3005(c)(2)(C) (providing termination of interim status 

unless final permit (Part B) application submitted by November 8, 

1986 for incinerators, or November 8, 1988 for treatment, storage 

and disposal facilities other than land disposal facilities). The 

legislative intent and protection of the environment would thus 

not be frustrated by interpretation of these parallel provisions 

as urged by Defendant. 

C. The Failure of Plaintiff to Give Pre-Suit Notice of This RCRA 
Action to the State of Michigan Supports Dismissal 

RCRA § 3008(a) (2) requires that, prior to commencing a RCRA 

civil action, the United States "shall give notice" to the State 

if the alleged violation occurs in a State authorized to carry out 

a hazardous waste program in lieu of the federal RCRA program. It 

is undisputed that, at the time of the filing of this action, the 

State of Michigan Hazardous Waste Management Act program had 

• received final authorization for administration in lieu of the 
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RCRA program. Plaintiff has alleged that Defendant's claimed non

compliance with RCRA is an ongoing violation and seeks continuing 

penalties under RCRA. The authorization of the State of Michigan 

to administer its Hazardous Waste Management Act program in lieu 

of the federal RCRA program would seem to allow the State to also 

commence an enforcement action based on the same allegations. 

Thus, Defendant sought to compel the joinder of the State of 

Michigan in this action to avoid being subject to possible 

duplicate penalties and/or inconsistent or repetitive relief. 

The plain purpose of RCRA § 3008(a)(2) is to maintain primary 

enforcement authority in an authorized State, even though the 

United States may override that State enforcement authority and 

exercise its residual authority if the State defaults. See, U.S. 

v. Conservation Chemical Company, 660 F. Supp. 1263 ( N. D. Ind. 

1987) and Ci vi 1 No. H86-9 ( Slip Op., September 18, 1987) . The 

Plaintiff does not contend that the State of Michigan could not 

act in the exercise of its primary enforcement authority on the 

alleged continuing violation at issue. Furthermore, the pertinent 

time reference is not whether the violation occurs at a time when 

the State is authorized, but whether or not the State is 

authorized at the time of filing the enforcement action. The 

purpose of the notice, just as in the citizen suit provisions of 

RCRA addressed in Halstrom v. Tillamook County, No. 86-4016 (9th 

Cir., November 3, 1987), is to allow the primary enforcement 

authority (the State in this case, the government in the citizen 

suit case) to determine whether or not it will proceed to pursue 

• the enforcement for the alleged violation before the secondary 
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enforcement authority (the United States in this case, the 

citizens in the Halstrom case) exercises its residual enforcement 

authority. In essence, the notice is to confirm that the 

authorized State has chosen not to act and waived its right of 

primary enforcement. See, U.S. v. Conservation Chemical Company, 

supra. See also, Northside Sanitary Landfill, Inc. v. Thomas, 804 

F.2d 371, 382 (7th Cir. 1986) (U.S. EPA dissatisfaction with prior 

State enforcement or settlement does not justify independent 

federal RCRA enforcement action). 

Finally, the United States has asserted, al though the Court 

did not rely upon this in its summary judgment Opinion, that 

testimony would verify its compliance with the requirements of 

this section. Discovery from the Plaintiff has produced no 

evidence of any notice having been given to the State of Michigan 

prior to the filing of this action pursuant to RCRA 

§ 30 08 (a) ( 2) . Furthermore, the State of Michigan documents on 

this matter contain no reference to any such notice. Plaintiff 

has provided no documentation or affidavit to support the 

allegation in the Complaint at paragraph 34 that it did give pre

suit notice to the State of Michigan. Although the statutory 

section does not expressly state that the notice should be in 

writing, such is implied by U.S. EPA guidelines for RCRA § 7003 

emergency response actions, which provide that in those emergency 

situations the notice from the U.S. EPA to the State where the 

emergency action will be taken can be given orally, but written 

confirmation must follow. U.S. EPA Guidance and Enforcement 

• Manual, page 631. The unsupported allegation of the Plaintiff in 
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• 
the face of Defendant's challenge is inadequate to avoid the 

requested summary judgment on the basis of failure to comply with 

RCRA § 3008(a)(2). 

II. THE PLAINTIFF SHOULD BE ESTOPPED TO DENY THAT DEFENDANT HAS 
CONTINUED PERMITTED STATUS FOR THE HOLDING PONDS THROUGH 
COMPLIANCE WITH THE CAPO. 

To submit, as Plaintiff has, that the CAFO has no prospective 

operation is to ignore its plain terms and the various filings 

pursuant thereto. The groundwater monitoring program, financial 

assurance and closure plan all address the ongoing, prospective 

operation of Defendant's holding ponds. The CAPO was clearly 

meant to resolve all claims between the parties regarding 

permitted status for the holding ponds, absent development of an 

immediate and substantial threat to human health or the 

environment actionable under RCRA § 7003. The CAPO in fact 

required AMPCO to achieve and maintain compliance with RCRA, and 

that is exactly what the various requirements of the CAPO were to 

accomplish. 

Plaintiff's acts and omissions, in this setting, deceived 

Defendant into understanding its holding ponds were permitted and 

that it was in compliance with RCRA. This is acknowledged by the 

Court's Opinion which notes that Defendant's compliance with the 

CAPO would have resulted in continued permitted status. As far as 

Defendant knew, it had performed and complied with the CAPO con

ditions, and maintained its RCRA permitted status thereby. The 

Court's and Defendant's understanding of the CAPO in this regard 

are substantially identical, and where Defendant had no notice of 

• any claimed breach of the CAPO until the filing of this action, 
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Plaintiff has either waived or should be estopped to assert such 

claim herein and seek continuing penalties therefor . 

The Court's Order of summary judgment denies in part 

Plaintiff's Motion for Partial Summary Judgment based upon 

Defendant's waiver and estoppel arguments. Defendant asserts that 

it was misled by Plaintiff's representations, actions and failures 

to act, such that Defendant understood it was in compliance with 

RCRA and was operating as a RCRA-permitted facility based upon the 

CAFO and approved submittals pursuant thereto. Defendant in 

asserting waiver or estoppel merely seeks to hold the government 

to its representations, both explicit and implicit, in these 

proceedings. This Court has acknowledged the validity of this 

estoppel defense, but the extent to which the Plaintiff is 

estopped to deny Defendant's RCRA-permitted status and compliance 

is not entirely clear from the June 6, 1988 Opinion. ( To the 

extent the Court did not intend its Opinion and Order to allow the 

waiver and estoppel defense to proceed on all of these bases, this 

Motion for Clarification should be considered a Motion for 

Reconsideration.) 

A. Defendant Timely Complied with the Parties' CAFO. 

Plaintiff seeks relief for a violation of the parties' prior 

settlement agreement, the CAFO, based upon alleged untimely com

pliance therewith by the Defendant. Specifically, the filing of 

the financial assurance for closure letter of credit and payment 

of the mitigated civil penalty by Defendant at the end of January, 

1986, are claimed to constitute a breach of that CAFO. Defendant 

• has submitted, however, through argument and affidavit, that the 

-13-



• 
letter of credit filing date was extended by the U.S. EPA such 

that this financial assurance for closure was timely. Assuming 

arguendo that this dispute is resolved in favor of Defendant, then 

the payment of the mitigated civil penalty should also be deemed 

timely based upon the language of the CAPO that such settlement 

payment is due upon compliance with the other requirements of that 

agreement. Any ambiguity in this regard, of course, must be 

construed against Plaintiff as drafter of the CAPO and in favor of 

Defendant. 

The payment of the $16,000 penalty within 60 days of the date 

of the CAPO is stated in the alternative to payment of $3,000 upon 

completion of the requirements of that CAPO. Since Defendant did 

submit information on its unavailing efforts to obtain pollution 

liability insurance and filed the financial assurance for closure 

letter of credit within the extended deadline, payment of the 

mitigated civil penalty in the amount of $3,000 was timely. In 

conjunction with the discussion below on the pollution liability 

insurance stay provision of the CAPO, Defendant submits Plaintiff 

should be es topped from denying timely and full compliance with 

the CAPO. To the extent Plaintiff is estopped to deny timely and 

full compliance with the CAPO, Defendant's accord and satisfaction 

and res judicata arguments should be reinstated and upheld. 

B. Defendant's U.S. EPA-Approved Closure Plan Constitutes a 
Permit by Estoppel for the Continued Use and Operation of 
the Holding Ponds. 

The Court's Opinion acknowledges but does not fully address 

Defendant's argument that the U.S. EPA-approved Closure Plan 

• submitted and approved pursuant to the CAPO results in a permit 
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for Defendant's continued use and operation of the holding ponds 

pursuant thereto • That Closure Plan, prepared initially pursuant 

to the Defendant's NOPES permit requirements for a residuals 

management program, indicates expressly that the holding ponds 

will continue to be used by Defendant pending upgrading and full 

operational status of its wastewater treatment system for dis

charge bypassing the holding ponds. U.S. EPA's approval of this 

Closure Plan, with the stated express provisions, should operate 

to estop Plaintiff from denying that the continued use and 

operation of these holding ponds by Defendant was not permitted. 

Defendant has been misled to its detriment by the U.S. EPA~~ 

approval of the Closure Plan, and the further express/ 

representation that submittal of an approvable Closure Plan would 

be acceptable to the U.S. EPA in lieu of a Part B permit 

application. Therefore, even accepting arguendo the T & S Brass 

conclusion that closure is required in the event pollution 

liability insurance cannot be obtained, Defendant operated in good 

faith compliance with and pursuant to its U.S. EPA-approved 

Closure Plan at all times pertinent; to-wit: the Defendant ceased 

using its holding ponds upon full operational status of the 

upgraded wastewater treatment system for discharge pursuant to the 

NPDES permit. In essence, Defendant understood that it had 

obtained and maintained permitted status for the use and operation 

of the holding ponds, and was not apprised of any claim by the 

U.S. EPA to the contrary until the filing of this lawsuit. To now 

submit that Defendant has been in non-compliance since November 8, 

• 1985, is entirely inequitable. 
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• 
c. Plaintiff Should be Estopped to Pursue the Claimed 

Violation of the RCRA Pollution Liability Insurance 
Provisions 

The parties's CAFO, at paragraph 2.D., provides that the 

pollution liability insurance requirements for a RCRA waste 

management facility may be stayed by the U.S. EPA if Defendant can 

support its diligent but unavailing efforts to obtain such 

insurance for the holding ponds at issue. At U.S. EPA's request 

and pursuant to this provision of the parties' settlement 

(although the CAFO had not yet been fully executed), Defendant 

submitted evidence of its inability to obtain pollution liability 

insurance for the holding ponds due to market constraints. ( See 

Defendant's Exhibit WW.) The attempted imposition by Plaintiff of 

a requirement that Defendant "request" a stay of the pollution 

liability insurance requirement is not consistent with CAFO 

paragraph 2.D., which requires only that AMFCO be able to 

"document" the unavailability of pollution liability insurance. 

Defendant has submitted and prof erred extensive evidence of the 

unavailability of such insurance for the holding ponds at issue, 

and U.S. EPA's unexplained failure and refusal to stay this 

provision should not be allowed to stand. In this lawsuit, 

Defendant has in fact further asserted that obtaining such 

pollution liability insurance coverage for occurrences from the 

holding ponds is impossible, and has fairly supported that 

position in the documents and filings with the Court as well as 

preferred testimony. 

In spite of Defendant's submittal on AMFCO's unavailing 

• efforts to obtain this insurance, Plaintiff claims in this action 
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that the pollution liability insurance requirement was not stayed 

and thereby subjects Defendant to not only a violation of the CAFO 

but also the loss of interim status. On the latter point, 

Defendant submitted a Closure Plan in lieu of a Part B application 

as directed by the U.S. EPA (see Defendant's Exhibit TT); timely 

submitted and obtained approval of its groundwater monitoring plan 

(the U.S. EPA delay in reviewing and approving that groundwater 

monitoring plan should not be held against Defendant); filed an 

acceptable financial assurance for closure letter of credit ( as 

discussed above); and submitted correspondence for the stay of the 

pollution liability insurance provision which was never rejected. 

Defendant therefore certified partial compliance with the 

requirements to continue interim status (see Defendant's Exhibit 

QQQ), and was misled to its apparent detriment by the U.S. EPA 

failure to object to the propriety of such filings as continuing 

the acknowledged interim permit status for the holding ponds. 

Thus, the understood pollution liability insurance stay coupled 

with the groundwater monitoring program, closure plan and letter 

of credit, as certified by Defendant November 15, 1985, meet the 

requirements of RCRA § 3005(e)(2), to the extent deemed applicable 

to Defendant, and in any event continue Defendant's permitted 

status under the CAFO. Plaintiff should be estopped in this 

action to deny compliance with the CAFO and hence RCRA § 

3005(e) (2). 

The Court notes in its Opinion at page 32 that Defendant's 

submittals to the U.S. EPA are not proper or adequate to vary or 

• stay the pollution liability insurance requirements. However, the 
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first notice of any such claimed deficiency in Defendant's efforts 

• on this point was the filing of this lawsuit; i.e., AMFCO did not 

know that its unavailing attempts to obtain pollution liability 

insurance and communications on that point to the U.S. EPA were 

deemed unacceptable by the U.S. EPA until service of the Complaint 

herein. It is therefore not logical or reasonable to assert, as 

Plaintiff and the T & S Brass court do, that AMFCO should not have 

continued to use and operate its holding ponds in these circum

stances where Defendant understood it was in compliance and had a 

permit under RCRA for those holding ponds. 

The Court's Opinion also addresses the question of reviewing 

the U.S. EPA refusal to stay the pollution liability insurance 

requirement pursuant to paragraph 2.D. of the CAPO. Contrary to 

the Plaintiff's assertion, it is not just rule-making which is 

reviewable under the Administrative Procedures Act (APA), but also 

"final agency action". 5 U.S.C § 704. The Final Order pursuant 

to the parties' Consent Agreement constitutes such final agency 

action. Defendant is in a peculiar situation, however, as it is 

not the provision of the CAPO itself to which it objects, but 

rather the U.S. EPA's implementation of that provision in failing 

and refusing without notice to stay the pollution liability 

insurance requirement. Defendant had no notice of the apparent 

U.S. EPA decision to refuse to grant the stay until the filing of 

the Complaint herein, and therefore had no reason to even consider 

seeking judicial review of this issue until called upon to defend 

this lawsuit. See, 5 U.S.C. § 703 (agency action subject to 

• judicial review in defense of civil enforcement proceedings). As 
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well, the u. s. EPA decision was never expressly communicated to 

• Defendant other than as an allegation in this action, and U.S. EPA 

apparently never made any record of its decision-making on this 

issue. To now hold against Defendant U.S. EPA' s defalcation on 

developing an administrative record on this decision (which itself 

may evidence bad faith), is completely unfair, especially where 

Defendant has submitted and preferred evidence on the 

unavailability of such insurance for the holding ponds. 

• 

The government here has again misled Defendant to its 

detriment in failing to act in response to Defendant's submittals 

for a stay of the pollution liability insurance requirement, and 

in now at tempting to subject Defendant to ongoing penal ties for 

alleged non-compliance with that requirement while precluding 

consideration of Defendant's evidence on the unavailability and 

impossibility of obtaining such insurance~ The substantial 

injustice with which Defendant is now threatened supports the 

review of 

ultimate 

this action in defense of this -lawsuit, 

ef feet of the U.S. EPA's action in 

as does the 

effectively 

terminating Defendant's RCRA-permitted status. See, Vineland 

Chemical Company, Inc. v. U.S. EPA, 810 F.2d 402, 408 (3rd Cir. 

1987). 

RELIEF REQUESTED 

WHEREFORE, Defendant respectfully request that this Court 

reconsider and clarify its Order of summary judgment, dismiss this 

action against Defendant, and grant Defendant such further and 
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other legal and equitable relief as may be just under the 

circumstances • 

Dated: June ~ 1988 

051-527 

VARNUM, RIDDERING, SCHMIDT & HOWLETT 
Attorneys for Defendant Allegan 

Metal Finishing Company 

By:~L 
Charles M. Denton 
Theresa M. Pouley 

Business Address: 
Suite 800 
171 Monroe Avenue, N.W. 
Grand Rapids, MI 49503 

Business Telephone: 
(616) 459-4186 
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L-J..J DELL ENGINEERINC 
CU,. 245 EAST LAKEWOOD BLVD 

"Cl HOLLAND, Ml 49423-206£ 
PHONE 616-396-129£ .m--------------

TO: U.S. EPA Region V 
5HE-12 
230 South Dearborn Street 
Chicago, Illinois 60604 

TRANSMITTAL 

DATE : Apr 11 29, 1 985 

PROJECT: Allegan Metal Finishing Company 
U.S. EPA I.D. No.: MID006016190 
84825 -6 

ATTN: Ms. Pat Vogtman 

WE ARE TRANSMITTING X HEREWITH UNDER SEPARATE COVER 

QUANTITY DESCRIPTION r 

One Set AMFCO EILI Correspondence and Information as received from the 
Graham Company and others. 

ISSUED FOR: REVIEW & COMMENT 

CONSTRUCTION 

APPROVAL 

X YOUR FILE 

INFORMATION 

X AS REQUESTED 

REMARKS: 
The enclosed information represents, in part, efforts made by AMFCO to date in 

attempting to secure EILI. AMFCO is continuing to review other sources as they are made 
available. Questions concerning this information should be directed to Mr. Walter 
~osnowski, at 616-673-6604, or myself, at 616-396-1296. 

DISTRIBUTION DELL ENGINEERING 

• Mr. Walter Sosnowski, AMFCO 
Ms. Lynn Spurr, MDNR 
Mr. Robert Leininger, U.S. EPA 
Mr. Ed Sosnowski, AMFCO 

n ('(\/)\/. 
BY: f\'~)'\.0~:C\'., 1\. · ~f~'Yl\.0.~v 

Ronald R. Vriesman, P.E., Project Manager 

; DEFENDANT'S 

I 
. ·· EXHIBIT ··;,;:,; 

. WW. ::?-ff';}'. 

I 
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HOLLAND, Ml 49423-20€ 
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CERTIFIED MAIL 
RETURN RECEIPT REQUESTED 

November 15, 1985 

United States Environmental Protection Agency 
Region V, 5HE-12 
230 South Dearborn Street 
Chicago, Illinois 60604 

Attn: Ms. Pat Vogtman 

Re: Allegan Metal Finishing Company (AMFCO) 
Allegan, Michigan 
EPA I.D. No.: MID006016190 

Dear Ms. Vogtman: 

By means of this letter, and on behalf of our client AMFCO, we are hereby in
forming your office of the status of groundwater monitoring and efforts to 
secure financial responsibility regarding the surface impoundments at the 
above referenced facility (see also the enclosed surface topography map). As 
you are aware, AMFCO initiated a groundwater monitoring program in August, 
1978. In cooperation with requests from the Michigan Department of Natural 
Resources (MDNR), the existing program was expanded in late 1982 to early 1983. 
While awaiting approval of a hydrogeological report and proposed monitoring 
schedule (both submitted to the MDNR in September, 1983) monitoring progressed 
through July, 1984, at a reduced pace. 

Based upon a clarification of a waste listing pertaining, in part, to waste
water sludges from electroplating operations, the MDNR found AMFCO to be in 
noncompliance with various aspects of RCRA-Subtitle C, and cited them for such 
in May, 1984. Such noncompliance resulted in the issuance of a formal 
complaint/administrative order by your office in December, 1984. An informal 
meeting was held between representatives from U.S. EPA, MDNR, AMFCO, and Dell 
Engineering on February 8, 1985. The outcome of this meeting resulted, in 
part, in the issuance of a consent order/final agreement (CAFO) between U.S. 
EPA and AMFCO. 

Pursuant to the CAFO, a groundwater assessment plan for AMFCO was submitted to 
your office in April, 1985. This plan was prepared, in part, on guidance sub
mitted by U.S. EPA to AMFCO in March, 1985. It should be noted that in 
January, 1985, AMFCO began quarterly sampling of their existing monitoring 
wells in an effort to achieve compliance with both Federal and State hazardous 
waste interim status groundwater monitoring requirements. 

~ DEFENDANT'S. I ~i;f!,~;+ 
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In July, 1985, AMFCO received comments from U.S. EPA regarding their Ground
water Assessment Plan previously submitted. In August, 1985, Dell Engineering 
(on behalf of AMFCO) submitted revisions to U.S. EPA concerning AMFCO's Ground
water Assessment Plan. In September, 1985, U.S. EPA submitted additional com
ments to AMFCO concerning proposed tasks outlined in their Groundwater Assess
ment Plan.----Telephone conversations between Dell Engineering and U.S. EPA 
during the next month attempted to clarify/identify remaining EPA concerns 
regarding AMFCO's Groundwater Assessment Plan. In early November, 1985, a 
revised Groundwater Assessment Plan for AMFoo·was submitted to U.S. EPA for 
final review. 

Groundwater monitoring requirements apply to AMFCO because they presently oper
ate two (2) surface impoundments. It is AMFCO's desire to close these impound
ments as soon as technically and economically feasible. As you may or may not 
be aware, AMFCO must upgrade their existing wastewater treatment facility 
prior to closing of the impoundments. AMFOO is currently awaiting approval of 
an SBA loan to purchase necessary wastewater treatment equipment. It is anti
cipated that securance of this loan will provide funds for closure of the im
poundments, as well as purchase of the wastewater equipment. A closure plan 
for the impoundments at AMFCO has previously been submitted to the U.S. EPA 
for review and approval~ 

In summary, AMFCO (MID006016190), located in Allegan, Michigan, certifies that 
. the surface impoundments located at their facility are in partial compliance 

with Federal. and State groundwater monitoring and financial requirements which 
are part of appropriate hazardous waste regulations. Furthermore, it is 
AMFCO's belief that progress is being made, pursuant to a CAFO, to achieve 
full compliance with the above requirements. In addition, as previously 
stated, it is AMFCO's desire to close their impoundments per an existing clo
sure plan. This certification is submitted in lieu of that published in the 
Federal Register, V50, n186, September 25, 1985, p. 38919. 

Ms. Vogtman, should you have any questions or desire additional information, 
do not hesitate to contact me at 616-396-1296. 

Sincerely, 

Ronald R. Vriesman, P.E. 
Project Manager 

RRV:jr 
( 84812/ck: LRD) 

Enclosures 

cc: Mr. Ed Sosnowski, AMFCO 
Mr. Walter Sosnowski, AMFOO 
Ms. Lynn Spurr, MDNR 
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f1r. Ronald Vrfesman, P.E. 
Pro.iect Menaoer 
P.ell EnoineerinQ 
245 East Lakewood Boulevard 
Holland, rI 49423-2066 

(!ear Mr. Vriesr,an: 

P.E: Hazardous Waste (Part B) 
Pemft Applfcation 
Allegan Metal Finishing Co. 
MIO 006 016 190 

SHS-13 

This is to advise you that we are taking no action on your February 21, 1985, 
request for an extension of the due date for the referenced Part B r,ennit 
application. The applicatior. 1s late and, as a result, Allegan Metal Finishin~ 
Co. is sub,j ect to enforcement action by our Agency. 

Your letter comits to your sut)mfssion, on behalf of Allegan, of a closure plan 
to our office by April 1, 1~85. We will not refer Allegan to our Hazar~ous 
Waste Enforcement Branch for action on the late Part B prior to f..pril 1, l<lf!f:. 
~!e will detemine how to procee<l, after l'\prfl 1, dependinq on what Alle!'7an ttctuall.v 
subr.?fts (or you subr!ft on.their behalf). An ar,provable closure plan that covers · 
all of the regula1:e'1 units at the Alle9an facility, \'muld be acceptabl~ to us in 
lieu of the Part R. .ll 

'l, 
Pl ease contact Jar-ies t1ayka, of N.Y staff, at ( 3,.2} 886-613E, if you have any 
questions. 

Sincerely yours, 

~arl J. Kle~itsch, Jr. 
Chief, Solid ~aste Branch 

cc: 

bee: 

Al an Howard/'~r.rm ·· 

\!i 11 i ar:1 m ner/ 
r1aRyHi ggi ns · 

51·:S-13: TPS: S\IB :J .t1ayka: G. Herds: 3/18/85 

~ DEFENDANT'S I ·. ~!BIT,C, 

I 
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Re: United States v Allegan Metal Finishing Company 
Case No. K86-441-CA4 

To The Court Clerk: 
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JOHN T. SEUKEA JI 
MICHAEL J. DUNN 
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Enclosed for filing please find an original and one copy of 
Defendant's Motion for Reconsideration and Clarification of Summary 
Judgment Order, Brief in Support of Defendant's Motion for 
Reconsideration and Clarification of Summary Judgment Order and 
Proof of Service for the above-referenced matter. 
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c: Walter 

Ronald 
Thomas 
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Very truly yours, 

VARNUM, RIDDERING, SCHMIDT & HOWLETT 

C. Sosnowski 
Vriesman 
J. Gezon 
G. Stoner / 
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UNITED STATES DISTRICT COURT 
WESTERN DISTRICT OF MICHIGAN 

SOUTHERN DIVISION 

UNITED STATES OF AMERICA, 

Plaintiff, 

V 

ALLEGAN METAL FINISHING 
COMPANY, 

Defendant. 
__________________ ! 

STATE OF MICHIGAN) 
) ss. 

COUNTY OF KENT ) 

Civil Action No. K86-441 

Hon. Richard A. Enslen 

PROOF OF SERVICE 

Nancee J. Van Dyke, being first duly sworn, deposes and says 
that she is employed as a secretary for the firm of Varnum, Riddering, 
Schmidt & Howlett, and that on June 15, 1988, she served a copy of 
Defendant's Motion for Reconsideration and Clarification of Judgment 
Order and Brief in Support of Defendant's Motion for Reconsideration 
and Clarification of Summary Judgment Order upon: 

Gordon G. Stoner 
Environmental Enforcement Section 
Land and Natural Resources Division 
U.S. Department of Justice 
Washington, D.C. 20530 

attorney for Plaintiff, by placing the same in a sealed envelope 
addressed as above indicated and depositing the same in the U.S. 
amil with first class postage fully prepaid thereon. 

'{)CULLU_~~ ~ OUL ~ 
Nancee J. VanDyke 

Subscribed and sworn to before me 
this 15th, day of June, 1988. 

~~·· ~ 
Notary Public, Ottawa County, Ml 

ActinQ in Kent County 
My Commission Expires Feb. 20, 1991 
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UNITED STATES DISTRICT COURT 
WESTERN DISTRICT OF MICHIGAN 

SOUTHERN DIVISION 

UNITED STATES OF AMERICA, 

Plaintiff, 

V 

ALLEGAN METAL FINISHING 
COMPANY, 

Defendant. _________________ ! 

Civil Action No. K86-441 

Hon. Richard A. Enslen 

DEFENDANT'S MOTION FOR 
RECONSIDERATION AND 
CLARIFICATION OF SUMMARY 
JUDGMENT ORDER 

NOW COMES Defendant, Allegan Metal Finishing Company, by and 

through its attorneys, Varnum, Riddering, Schmidt & Howlett, and, 

without waiver of any other objections, issues or appeal claims, 

hereby moves this Court for reconsideration and clarification of 

its June 6, 1988 summary judgment Order as follows: 

1. Defendant requests that the Court reconsider the denial 

of Defendant's Motion for Immediate Consideration seeking summary 

judgment on the alternative grounds that: (a) the Resource 

Conservation and Recovery Act (RCRA) is not applicable herein due 

to the wastewater discharge permit regulation of Defendant's 

operations; (b) Defendant's holding ponds have not lost interim 

status as permitted surface impoundments under RCRA; and (c) the 

failure of Plaintiff to give notice to the State of Michigan prior 

to commencing this civil action under RCRA supports dismissal. 

Defendant respectfully submits that the Court's rulings on these 

issues are not in accord with applicable law for the reasons set 

forth in the accompanying Brief • 



.. 
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2. Defendant further seeks clarification of the Court's 

Order regarding the denial in part of Plaintiff's Motion for 

Partial Summary Judgment on the issue of estoppel of the Plaintiff 

to assert certain claims herein. Specifically, Defendant requests 

that the Court clarify the scope of the estoppel issues remaining, 

including: (a) the timely compliance by Defendant with the 

parties' prior administrative Consent Agreement and Final Order 

(CAFO); (b) the affect of the U.S. EPA-approved Closure Plan for 

Defendant's holding ponds as permitting their continued use and 

operation consistent with that document and pursuant to the 

parties' CAFOi and (c) the Defendant's request for a stay of the 

pollution liability insurance provision in the parties' CAFO. 

Each of these issues is arguably a basis for estoppel of the 

Plaintiff to assert that Defendant does not have permitted status, 

as set forth in the Defendant's supporting Brief filed herewith, 

and Defendant seeks clar if icat ion as to the scope of the Court's 

ruling in denying in part Plaintiff's Motion for Partial Summary 

Judgment and allowing Defendant's waiver and estoppel defense on 

certain issues. (To the extent the Court did not intend its 

Opinion and Order to allow the. waiver and estoppel defense to 

proceed on all of these bases, this Motion for Clarification 

should be considered a Motion for Reconsideration.) 

3. Defendant requests oral argument on this Motion for 

Reconsideration and Clarification of the Court's summary judgment 

Order based upon the various issues involved, the impact on 

further proceedings from the Court's summary judgment Order, and 

-2-
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the intertwined issues of law and fact inherent in the matters 

presented by this Motion. 

WHEREFORE, Defendant respectfully requests that this Court 

reconsider and clarify its Order of summary judgment, dismiss this 

action against Defendant, and grant Defendant such further and 

other legal and equitable relief as may be just under the circum

stances. 

Dated: June 1_5:':1988 

VARNUM, RIDDERING, SCHMIDT & HOWLETT 
Attorneys for Defendant Allegan 

Metal Finishing Company 

By: IL~7'. 
CharlesM.e:on 
Theresa M. Pouley 

Business Address: 
Suite 800 
171 Monroe Avenue, N.W. 
Grand Rapids, MI 49503 

Business Telephone: 
(616) 459-4186 

-3-
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UNITED ST ATES DISTRICT COURT 

FOR THE WESTERN DISTRICT OF MICHIGAN 

UNITED STATES OF AMERICA, 

Plaintiff, 
V. File No. K86-441-CA4 

ALLEGAN MET AL FINISHING COMPANY, 

Defendant. 

OPINION 

Plaintiff United States of America (·plaintiff") brings this 

action pursuant to provisions of the federal Resource Conservation 

and Recovery Act (·RCRA"), 42 U.S.C. § 6901, et. ml· and 

invokes jurisdiction pursuant to 42 U.S.C. § 6928(a) and 28 

U.S.C. §§ 1331, 1345 and 1355. Presently'before me is defendant 

Allegan Metal Finishing Company's (·defendant" or • Allegan") 

motion for immediate consideration of certain threshold liability 

issues which were previously set forth in the parties' 

cross-motions for summary judgment. The cross-motions for 

summary judgment address defendant's alleged RCRA liability 

with respect to two ·holding ponds" which process wastewaters 

that were discharged from Allegan's metal finishing facility. Also 

pending are several motions in limine brought by both plaintiff 
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• 
' and defendant, and defendant's appeal from the Magistrate's 

order of May 27, 1987. 

Allegan, a Michigan corporation, has operated its Michigan 

facility since 1959. Allegan performs its electroplating process for 

a variety of industries including the automobile and appliance 

industries. As a part of its electroplating process, Allegan 

produces various wastewaters as by-products induding 

zinc-cyanide, zinc-chloride, chromate and acid and alkali rinses. 

Allegan's wastewater treatments system, as of November 18, 

1980, and prior to the use of its current wastewater treatment 

plan, included separate chemical treatment of wastewater from 

the zinc electroplating process and of wastewater from all rinses 

and related chromate post-treatments. After this separate 

chemical treatment, the treated wastewaters were then combined 

and treated physically. Since 1972, Allegan has maintained the 

two holding ponds at issue here on a parcel of property which is 

situated between its manufacturing site and the Kalamazoo River. 

See Facts Not in Dispute ("FND") at ,, 4-7 attached to Pre-Trial 

Order. 

It is also undisputed that Allegan began using its two holding 

ponds pursuant to a 1972 State of Michigan Stiuplation No. 

V-00250. Until October 1987, Allegan discharged wastewaters, 

treated according to the process described above, from its 

Allegan, Michigan facility into the two holding ponds. This 

discharge is characterized by the U.S. Environmental Protection 

Agency (·EPA") as wastewater treatment sludges from 

electroplating operations designated by the EPA as listed hazardous 

• waste F006 pursuant to RCRA regulations described at 40 C.F.R. 

Part 261, Subpart D. Id. at ,, 8-.10. 

2 



• 
These holding ponds act as "large sand filters· through which 

the treated wastewaters pass. Tre,ated precipitated solids are 

allowed to collect within the ponds and are characterized as 

·s]udge. • At the end of 1985, AHegan was generating 

approximately O. 25 tons of ("dried") sludge per day. Until 

approximately 1981 1 Allegan periodically dredged the sludge from 

the ponds and placed it on the banks of the ponds to dry. Allegan 

would then have the sludge transported to a properly licensed 

off-site disposal facility. Allegan last transported such sludges 

from the ponds in 1983. lg. at 11 9-13. 

Allegan's own analysis of the sludge indicates that the sludge 

in each pond contains levels of chromium in excess of the EPA's 

regulatory requirements set forth in 10 C.F.R. Part 261, Subpart 

C, for chromium. On June 23, 1986, however, Allegan did submit 

a delisting petition which seeks to have the sludge delisted 

because, Allegan argues, after treatment with lime, it should not 

be defined as hazardous. As of April, 1988, the EPA has not 

taken final action on Allegan's delisting petition. Id. 11 14-16. 

On June 23, 1980, Allegan submitted to the EPA a 

notification of hazardous waste activity identifying F006 as a 

waste by-product which was generated at the Allegan facility. 

On November 15, 1982, Allegan submitted to the EPA an 

amended notification of hazardous waste activity which identified 

waste FOOS and deleted waste F006 as waste generated by 

Allegan . .lfL at 11 17-18. 

On December 10, 1 984, the EPA issued to Allegan an 

administrative complaint pursuant to§ 3008 of RCRA, 42 U.S.C. 

• § 6928. The administrative complaint alleged that Allegan failed 

to comply with the RCRA permitting requirements and interim 

3 
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status standards for the holding ponds. It is apparently now 

undisputed that Allegan submitted a RCRA Part A interim status 

permit application for the ponds on February 21, 1985 and that 

the EPA accepted the application as if timely filed. Further, in its 

memorandum in response to defendant's reply brief in opposition 

to its motion for partial summary judgment, plaintiff asserts 

that the issue of whether defendant has interim status at all is 

not an issue in this case because the Alllegan facility failed to 

comply with section 3005(e) in order to maintain authority to 

operate. Sil United States's Memorandum in Response to 

Defendant's Reply Brief in Opposition at 2, , 2. That Part A 

permit application, however, identifies wastes F006 and FOOS as 

generated at the Allegan facility. hL. at , 20. 

The EPA and Allegan settled the RCRA claims at issue in the 

administrative complaint by entering into a Consent Agreement 

and Final Order (·cAFO") entered by the EPA Regional 

Adminstrator on June 28, 1985. On May 15, 1985, Allegan 

submitted a contingency plan to EPA and the Michigan 

Department of Natural Resources (·MDNR"). That plan was 

revised for EPA and MDNR approval on June 15, 1985. On April 

5, 1985, Allegan submitted its Closure Plan for the holding ponds 

to the EPA. On August 2, 1985, the EPA requested certain 

changes and revisions which were to be submitted by August 31, 

1985. On August 29, 1985, the revisions to the Closure Plan 

were submitted by Allegan to the EPA. On September 27, 1985, 

the EPA approved Allegan's Closure Plan pursuant to further 

rrnsions as defined by the EPA. Isl. at 11 21-23 . 

On August 15, 1985, Allegan submitted to the EPA 

satisfactory hazardous waste personnel training records. On April 

... 



,' 
23, 1985, Allegan submitted to the EPA a groundwater 

assessment plan. On July 26, 1985, the EPA requested revisions 

• of that plan and on August 29, 1985, the groundwater 

assessment plan was revised and resubmitted by Allegan. On 

September 20, 1985, the EPA responded to Allegan's groundwater 

assessment plan revisions, and on November 11, 1985 Allegan 

submitted further revisions of the groundwater plan. On 

December 20, 1985, the U.S. responded to the November 11, 

1985 revised groundwater assessment plan. Finally, on January 

20, 1986, the EPA approved Allegan's revised groundwater 

assessment plan. llL_ at 11 24-25. 

• 

On January 31, 1986, Allegan submitted to the EPA an 

irrevocable letter of credit with standby trust which satisfied the 

RCRA financial assurance for closure requirements. It is 

undisputed that Allegan has not demonstrated that it has 

obtained insurance for bodily injury and personal damage to 

third-parties caused by non-sudden accidental occurrences arising 

from the operation of the holding ponds. On April 29, 1985, 

Allegan submitted to the EPA documents from The Graham 

Company concerning the availability of liability insurance for 

non-sudden accidental pollution occurrences. Id. at , 26-27. 

On January 28, 1986, Allegan submitted a check to the EPA 

in the reduced civil penalty amount of $3,000. The check was 

cashed and endorsed by the EPA. In 1981, Allegan submitted a 

National Pollutant Discharge Elimination System ("NPDES") 

wastewater discharge permit application to the MDNR. The 

permit application was approved by MDNR and permit No. MI 

0042772 was issued on November 2, 1982. Id. at 11 28-29. 

Finally, on October 16, 1986, .the EPA published notice of the 



State of Michigan's final authorization to administer the Michigan 

Hazardous Waste Management Act (1979 P. A. 64) under RCRA § 

• 3006 at 51 ,Em. Ra,. at 36804. The State of Michigan was 

granted final RCRA authorization by the EPA effective October 

30, 1986, the day this suit was filed. 

• 

Standard 

It is axiomatic that summary judgment is appropriate 

whenever issues can be resolved as a matter of law and there is 

·no genuine issue as to any material fact." Stt Rule 56(c) of 

the Federal Rules of Civil Procedure. The standards for granting 

the motion in the Sixth Circuit are well known and there is no 

need to repeat them here. Further, in recent years a number 

of Supreme Court decisions can be read to have encouraged lower 

courts to use the summary judgment device more liberally. Cf. 

Celotex Corp. v. Catrett, 477 U.S. 317 (1986); Anderson v. 

Liberty Lobby. Inc., 477 U.S. 242 (1986L Matsushita Electric 

Industrial Co., Ltd., v. Zenith Radio Corp., 475 U.S. 574 

(1986). 

Discussion 

The ·rhreshold Issues" 

Defendant first argues that RCRA applies only to ·solid 

waste." Stt 42 U.S.C. §§ 6902_ & 6903. Defendant argues that 

under § 1004 (27) of RCRA the term ·solid waste~ does not 

include •solid or dissolved materials in ... industrial discharges 

which are point sources subject to permits under section 402 of 

the Federal Water Pollution Control Act, as amended (86 Stat . 

880) ... ". 42 U.S.C. § 6904(27). Plaintiff claims, however, that 

the wastewaters discharged into de}endant's holding ponds 



constitute ·solid waste" which is further characterized as 

•hazardous" under RCRA. Complaint at , 15. 

• Defendant asserts that the wastewater discharged by it to the 

• 

• 

holding ponds at issue here has at all relevant times been subject 

to regulation by the State of Michigan Water Resources 

Commission under wastewater discharge permits. Defendant 

asserts further that in 1972 it was permitted to discharge this 

treated wastewater to the holding ponds pursuant to a Michigan 

Water Resources Commission Stipulation. ~ Copy attached to 

Defendant's Memorandum in Support. In 1982, defendant argues, 

pursuant to the National Pollutant Discharge Elimination System 

(·NPDES") program under § 402 of the Federal Water Pollution 

Control Act (33 U.S.C. §1342) 1 and the federally authorized 

State permit system administered under the Michigan Water 

Resources Commission Act Rules, Part 21 (1979 Administrative 

code R 323. 2101-. 2160) 1 it was issued a discharge permit which 

superseded the 1972 stipulation. Sn Permit No. MI 0042772 

attached to Defendant's Memorandum in Support. Finally, 

defendant asserts that the 1982 NPDES permit required upgrading 

defendant's wastewater treatment system for discharge to the 

surf ace water, and then closure of the holding ponds which would 

be bypassed by the NPDES discharge. 

In sum, defendant is arguing that it is the NPDF.S regulatory 

scheme rather than the RCRA program which controls the 

wastewater discharge which, defendant asserts, is at issue here. 

Defendant concludes that based upon the NPDES permit 

regulation, defendant's wastewater discharge to the holding ponds 

at issue is not •solid waste" regulated under RCRA and that 

plaintiff's complaint must therefore be dismissed . 

... 
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• I note that defendant first raised this •defense" in its reply 

brief to plaintiff's motion for partial summary judgment. 

Nevertheless, plaintiff has responded to defendant's argument in 

its response to defendant's motion for immediate consideration. 

Plaintiff argues that defendant's reading and application of the 

definition of ·solid waste· is flawed. I agree. The definition of 

·solid waste· provides in pertinent part: 

The term ·solid waste" means any garbage, refuse, 
sludge from a waste supply treatment plant, or air 
pollution control facility and other discarded 
material, including solid, liquid, semisolid, or 
contained gaseous material resulting from industrial, 
commercial, mmmg, and agricultural operations, 
and from community activities, but does not 
include ... industrial discharges which are point 
sources subject to permits under section 1342 of Title 
33 ... 

Section 1004(27) of RCRA, 42 U.S.C. §6903 (emphasis added). 

It is clear that the exclusion enshrined in the definition of 

solid waste is for those actual discharges from point sources which 

are made pursuant to and authorized by a NPDES permit. 

Further, the regulation that defines ·solid waste" states that 

·[t]his exclusion applies only to the actual permit discharges." 

40 C.F.R. § 261.4(2) (emphasis added). 

It is also clear that defendant was not authorized and in 

fact, did not discharge wastewater from its facility pursuant to a 

NPDES permit until October 1987. Further, defendant was issued 

a NPDES permit in October 1982. The permit required defendant 

to construct a wastewater treatment system which was to be 

operational by 1984. Defendant thus had no permit to discharge 

wastewater from its facility into the Kalmazoo River until the 

wastewater treatment was operational. It was not until late 

8 



1987 that defendant started actually discharging wastewater 

pursuant to that permit. Prior to October 1987, it appears that 

• defendllllt discharged wastewater from its facility to the two 

on-site holding ponds at issue here. Accordingly, I find no merit 

in defendant's argument that a NPDES permit-which did not 

authorize discharges into the Kalamazoo River until October 

1987-somehow precludes RCRA regulation with respect to the 

disposal of hazardous waste to its on-site ponds that occurred 

continuously from 1980 until October 1987. This is especially so 

in the face of the above-cited ·comment" attached to the 

regulation defining solid waste exclusions. Su 40 C.F.R. § 

261.4(2). 

• 

Moreover, I am persuaded by plaintiff's argument that even 

allowing that defendant has discharged wastewater from its 

facility since October 1987 under the NPDES permit, that facility 

is nevertheless still subject to regulation under RCRA to the 

extent that the facility generates, treats and stores hazardous 

waste. Plaintiff points out that the regulation that defines solid 

waste based on discharges pursuant to a NPDES permit states 

that • [t]his exclusion ... does n21 exclude industrial wastewaters 

while they are being collected, stored or treated before discharge, 

nor does it exclude sludges that are generated by industrial 

wastewater treatment," 40 C.F.R. § 261.4(2) (emphasis added). 

It is clear that the pond sludge at issue here falls into the latter 

category. 

I am also not persuaded by defendant's second argument that 

section 3005(j) of RCRA rather than section 3005(e) (2) is 

controlling and that section 3005(j) authorizes defendant to 

discharge hazardous wastes to its on-site impoundments until 

n 



November 1988. I believe that section 3005(j) sets forth the 

conditions that a facility is required to meet in order to continue 

• to use a surface impoundment which is already in existence on 

November 4, 1984, after November 8, 1984. I agree with the 

plaintiff that section 3005(j) contains a requirement that a 

facility must first qualify for authorization to operate under 

subsection (e), that is, that it must have fully complied with 

the requirements of section 3005(e) (2) or to otherwise have a 

final RCRA permit in order to continue to operate as a surface 

impoundment. Section 3005(j) provides in pertinent part: 

(1) Except as provided in paragraph (2), (3), or 
(4), each surface impoundment in existence on 
November 8, 1984, and qualifying for authorization 
to operate under subsection (e) of this section shall 
not receive, store, or treat hazardous waste after 
the date four years after November 8, 1984 ... 
(emphasis added) 

I also find it curious that defendant now argues that its 

·holding ponds ... are more properly characterized as 'surface 

impoundments,' the definition of which expressly includes holding 

ponds" (Defendant's Motion for Immediate Consideration at 4-5), 

when it previously denied plaintiff's Request to Admit which 

states: .. Allegan's on-site holding ponds are 'surface 

impoundments' within the mea.ning of 40 C. F. R. § 261.10. " 

Defend~nt's Response to Plaintiff's Request to Admit , 11. In 

any event, I reject defendant's argument that there can be no 

auton1atic loss of interim status ("LOIS") for these holding ponds 

until November 8, 1988. 

• Finally, defendant argues that the United States has failed to 

comply with section 3008(a)(2) of RCRA, 42 U.S.C. § 6928 

which requires that the EPA notify a state of the filing of a civil 

In 
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· Michigan thereby complying with section 3008(a) (2). 

I note that the recent Ninth Circuit case, Hallstrom v. Tillamook 

County, No. 86-4016 (Nov. 3, 1987) which defendant attached 

to its trial brief is inapposite in that the jurisdictional 60-day 

notice requirement of RCRA discussed therein is only applicable to 

a citizen suit under RCRA-the policy concerns of citizen 

enforcement provisions are not relevant to an enforcement 

proceeding brought by the U.S. Gover nm en t. 

I find that section 3008 (a) (2) is not applicable here in that 

the violations at issue occurred prior to Michigan's authorization 

and because it appears that the complaint was filed on the same 

day that Michigan received its authorization. 

The Cross-motions for summary judgment 

On December 4, 1984, the EPA filed an administrative 

complaint alleging various violations of RCRA. On May 20, 1985, 

Allegan signed a Consent Agreement and Final Order (aCAFO") m 

settlement of that EPA administrative action. See Ex. C. 

Defendant's Response to Plaintiff's First Set of Requests for 

Admissions of Fact at 13-14 . 

It first appeared to me-after reading all the briefs and 

numerous supporting documents submitted in this case-that 

there has been no "new" RCRA violation which presents an 

immediate and substantial threat to human health or the 

environment such as to support the bringing of this present 

action in the face of the signed CAFO and the events that have 

transpired since then. Further, the U.S. EPA administrative 

complaint and CAFO also appear, to some extent, to address the 

same permitting and interim status issues which are the subject 

of this litigation. In settlement of .the prior EPA administrative 

12 
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action under section 3008(a) (1). Section 3008(a) (2) statn in 

per tin en t part: 

In the case of a violation of any requirement of 
this subchapter where such violation occurs in a 
State which is authorized to carry out a hazardous 
waste program under section 6929 of this title, the 
Administrator shall give notice to the State in which 
such violation has occurred prior to issuing an order 
or commencing a civil action under this section. 

Plaintiff argues that section 3008 (a) (2) is inapplicable because 

violations of section 3005(e) (2) occurred before the State of 

Michigan was authorized to carry out its RCRA program. Once a 

state receives authorization to implement its own statutory 

scheme with respect to hazardous waste ·m lieu of the federal 

program,,. it is clear that Congress intended that the EPA retain 

independent enforcement authority. ,Cf. 5 U.S. Code Cong. & 

Admin. News at 6929 (1976). Here, plaintiff brings this action 

seeking relief for violations of its CAFO and violations prior to 

Michgan's receiving its final authority. Moreover, plaintiff argues 

that the violations claimed by the United States first occurred in 

late 1985 and are continuing and that although the State of 

Michigan received authorization for its RCRA program on October 

30, 1986, the complaint in this case was filed on the same day, 

October 30, 1986. 

In the alternative, plaintiff argues that even assuming 

3008 (a) (2) is applicable, the United States would establish 

through testimony at trial that it complied with the requirements 

of section 3008(a) (2). Therefore, even assuming that the plaintiff 

• was required to notify the State of Michigan, all that is required 

is that the EPA first notify the State of its intent. In paragraph 

34 of its complaint, plaintiff alleges that it did notify the State of 

• • 



proceeding, defendant alleges that it filed a part A permit 

application and was deemed to have timely achieved interim 

• status. Moreover, defendant argues that it complied with the 

RCRA groundwater monitoring and financial assurance 

requirements under the CAFO to continue the permitted status 

and that it is in compliance with the U.S. EPA-approved closure 

plan. Upon closer analysis and reflection, I believe that 

government may bring the present action. 

• 

Defendant admits that the administrative complaint issued to 

Allegan by the EPA pursuant to section 3008(a) (1) of RCRA 42 

U. S. C. § 6 928 on December 10, 1984, alleged that Allegan had 

failed to comply with the RCRA permitting requirements and the 

interim status standards. Defendant further asserts that • [o]n 

June 28, 1985, EPA and Allegan settled the administrative 

complaint by entering into a Consent Agreement and Final 

Order." United States's Memorandum in Support of Motion for 

Partial Summary Judgment at 7. Moreover, def end ant concedes 

that the CAFO required Allegan to achieve and maintain 

compliance with all the requirements for the treatment, storage, 

or disposal of hazardous waste as set forth in 40 C.F.R. Part 

265. The CAFO specifically required that Allegan submit to the 

EPA documentation of financial assurance for closure as required 

by 40 C.F.R. § 265.143 within 45 days of entry of the CAFO. 

The CAFO also required Allegan to provide documentation that it 

possessed liability insurance for sudden and non-sudden accidental 

occurrences as required by 40 C.F.R. § 265.147(a) and(b). ~ 

lg. at 7-8. I find it significant that the CAFO itseU provided that 

the EPA ™ stay the •insurance requirement" provided the 

defendant is able to document that, despite diligent effort, it was 



unable to secure liability insurance. SB Complaint at , 23. 

Defendant argues that its •compliance• with the CAFO is 

• properly characterized as an accord and satisfaction and/or rn 
judicata with respect to defendant's motion for summary 

judgment. For example, defendant asserts that the CAFO provides 

for payment of the mitigated civil penalty of $3,000 in lieu of of 

the $16,000 civil penalty and that the Government accepted its 

payment of $3, 000 which works an accord and satisfaction. Sn 

CAFO at 1 5. 

I• 

Because defendant has not satisfied all the requirements of 

the CAFO in a timely manner, plaintiff has brought an action to 

enforce the CAFO. Complaint at 11 1 & 2; ag AIE Theory of 

Notice and Claim attached to Pre-Trial Order. Moreover, 

plaintiff alleges that defendant is presently in violation of RCRA. 

To some extent, then, the •present• violation is rooted in the 

unsatisfied contingent terms of the CAFO-which were in turn 

based upon allegations in the administrative complaint. Plaintiff 

asserts that defendant failed to comply with with the terms of 

the CAFO in a timely manner. Defendant argues that it did 

comply with the CAFO and that the CAFO itself precludes the 

plaintiff's present RCRA action. Although plaintiff seeks 

injunctive relief and civil penalties pursuant to RCRA ~ 

Complaint at ,, 1, 2, & 30), its present motion for partial 

summary judgment seeks only a determination of liability. 

Plaintiff's First Claim for Relief 
Plaintiff's first claim for relief alleges that defendant is liable 

under § 3008(a) of RCRA for violation of the permitting 

requirements of § 3005(a) and (e) of RCRA, 42 U.S.C. § 6925(a) 

and (e). The first claim for relief provides: 

IA 
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Def end ant possesses neither a RCRA permit nor 
interim status for the Allegan facility. Under 
Section 3005(a) and (e) of RCRA, 42 U.S.C. § 
6925(a) and (3), defendant's further operation of 
the Allegan facility without complying with RCRA's 
permitting and interim status requirements 1s 

prohibited. 

Defendant's liability for violations of § 3005(a) and (e) can be 

established either by proving that defendant did not achieve 

interim status on November 18, 1980, or, in the alternative, 

even if defendant is construed to have met the requirements for 

interim status, it lost that status on November 8, 1985 when it 

failed to certify compliance with the financial assurance 

requirements. Plaintiff concludes that because defendant never 

received •interim status," pursuant to § 3005 of RCRA, defendant 

was in violation of the RCRA permitting and/or interim status 

requirements since November 19, 1980. Plaintiff further asserts 

that defendant failed to certify that its facility was in compliance 

with all the applicable financial responsibility requirements ~ 

November 8. 1985, 
Plaintiff concludes that as a result of these deficiencies, 

defendant was required to cease operating its land disposal facility 

but that Allegan continued to use them after November 8, 

1985. 5g Dep. of Walter Sosnowski (testifying that Allegan 

continued to discharge its wastewaters into on-site holding ponds 

until Allegan had completed construction of a new wastewater 

treatment system in September of 1987) . The plaintiff further 

concludes that its has established all the elements necessary to 

• establish a violation of § 3005(a) and (e). 

1) defendant was the owner or operator of a 



• 

• 

hazardous waste land disposal facility; 
2) defendant had neither a permit nor interim 

status; 
3) defendant failed to certify compliance or comply 

with the requirements of § 3005(e) (2); and 
4) defendant operated the facility without a permit 

and without the benefit of •interim status'" 
beyond the November 8, 1985, cut-off date. 

Defendant argues that the original administrative complaint 

which was settled by the CAFO relates to the same RCRA claims 

which are at issue here. Specifically, defendant asserts that the 

present complaint again alleges a violation of the ·interim status" 

permit requirements of RCRA because a part A permit application 

was not filed by November 19, 1980. Complaint at , 18. 

It is true that the administrative complaint filed December 4, 

1984 alleged a number of violations of the RCRA interim status 

permit requirements for waste facilities including: a) general 

inspection requirements; b) personnel training; c) contingency 

plan; d) groundwater monitoring; e) closure plan; f) closure cost 

estimates; g) financial assurance for closure; and h) insurance 

for environmental liability. However, defendant's contention that 

all of the alleged violations were [finally] set tied by the parties 

and confirmed in the administrative CAFO, that is, that the prior 

proceedings which culminated in the entry of the CAFO bars the 

relitigation of all of those claims is not persuasive. 

First, it appears from the face of the CAFO when measured 

against the stipulated facts that defendant did not timely comply 

with all_ the provisions of the CAFO. More important, for the 

purposes of plaintiff's first claim for relief is the fact that the 

RCRA amendments of 1984 added § 6925(e) (2) which ·terminates 

interim status for land disposal facilities on November 8, 1985 

unless those facilities submit Part B permit applications and 
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, certify compliance with the applicable groundwater monitoring 

and financial responsibility requirements." Vineland Chemical Co. 

v. United States E.P.A., 810 F. 2d 402, 408 (3d Cir. 1987) . 

Plaintiff argues that there is nothing in the language of the 

CAFO to suggest that it operates prospectively .or that it permits 

operation of the Allegan facility beyond the November 8, 1985 

RCRA cut-off date. Plaintiff emphasizes that the administrative 

complaint was issued by the EPA on December 4, 1984 and that 

the CAFO was entered June 28, 1985. 

Put differently, plaintiff is arguing that even assuming 

defendant had interim status based upon the nunc pro tune 

validation of its late filing of Permit A via the entering of the 

CAFO (see also Stipulated Facts at 4, , 20), the alleged ·interim 

status" was "automatically" lost on November 8, 1985 because 

Allegan did not timely submit its Part B permit application and 

did not certify compliance with the applicable groundwater 

monitoring and financial responsibility requirements. See ~. 

U.S. v. Conservation Chemical Co. of Illinois. 660 F. Supp. 1236, 

1237-1238 n.3 (N.D. Ind. 1987)(explaining in detail the history 

of RCRA and discussing the proper application of the 1984 

amendments) . 

I agree with plaintiff that defendant's res judicata and accord 

and satisfaction defense is irrelevant to its first claim for relief 

based upon defendant's failure to meet the certification 

requirements of section 3005(e) (2) of RCRA by November 8, 

1985. See United States's Brief in Opposition to Defendant's Motion 

for Summary Judgment at 4-5. 

• I am not wholly unsympathetic to defendant's arguments 

that it was commercially impractic.able to fulfill the financial 
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responsibility requirements by November 8, 1985. However, it 

appears to me that it was the intent of Congress that interim 

• status cannot be maintained beyond November 8, 1985 unless an 

operator certifies compliance with the financial responsibility 

requirements by that date. Moreover, it is clear that an 

·operator cannot certify compliance if the facility is not actually 

in compliance." Vineland, 810 F.2d at 409 n.4 (3d Cir. 1987). 

(I also observe that while Allegan originally submitted to the 

U.S.A. a groundwater assessment plan of April 23, 1985, '-, 

Allegan's revised groundwater assessment plan was not approved 

by the U.S. EPA until January 20, 1986). 

Moreover, I also find persuasive plaintiff's argument that a 

Federal Register notice dated August 21, 1985 outlined the 

• problems the industry was experiencing in obtaining insurance for 

sudden and non-sudden releases and requested comment on 

whether the financial responsibility regulations ought to be 

modified. See Fed. Reg. 33902 (August 21, 1985). In that 

notice, the EPA stated that it had adopted a short term 

enforcement policy which allowed that certain owners or 

• 

operators who did not have the required insurance could be 

placed on a compliance scheduled for obtaining such insurance. 

Id. at 33907. Plaintiff argues that it was precisely this action 

which it took with respect to Allegan in the CAFO. Still, the EPA 

specifically noted that • [t]he policy ~oes not apply after 

November 8, 1985, and will not, (as presently stated) affect the 

requirement that interim status facilities certify compliance with 

the financial responsibility requirements of that date." Id . 

(emphasis added). 

Finally, it appears that on Sep,tember 25, 1985, EPA issued 
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another release which reiterated its position with respect to the 

financial responsibility requirement of obtaining insurance by 

• November 8, 1985. That EPA release noted: 

All owner/operators of land disposal facilities or units 
that do not ... certify compliance with all applicable 
ground-water monitoring and financial requirements, 
must comply with all applicable closure and 
post-closure requirements as specified in 40 C. F. R. 
Part 265 Subpart G or the equivalent State 
requirement, as applicable, and must. stop 
introducing wastes into facilities or units not 
retaining interim status on and after November 8, 
1985. 

Accordingly, defendant was on notice that it must either 

obtain the necessary insurance coverage or comply with the 

closure requirements and stop introducing wastes into its on-site 

holding ponds. It also appears that on July 11, 1986, the EPA 

issued a new rule which modified the financial responsibility 

requirements by alJowing the use of a corporate guarantee to 

satisfy, apparently, the requirement of financial assurance for 

closure of the facility. 51 Fed. Reg. 25950 (July 11, 1986). 

However, the EPA apparently made no additional modifications, 

but rather, after reviewing comments from the industry and the 

public, chose to retain the liability insurance requirements. 

I agree with plaintiff that Allegan's •impossibility• contractual 

defense is analogous to the assertion-in the context of 

enforcement actions under the Clean Air Act-that a regulatory 

requirement is technologically or economically infeasible. In Clean 

Air Act enforcement actions, courts have clearly held that claims 

• that a regulatory requirement is economically or technologically 

infeasible are only relevant to the relief which a court will grant 

and not to the issue of whether the Clean Water Act itself has 
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been violated. Su LI· Friends of the Earth v, Potomac Electric 
Power Co,, 419 F. Supp. 528, 535 (D.D.C. 1976); Kl Als2 

United States v, Ford Motor Co., 814 F. 2d 1099, 1103-1104 

(6th Cir. 1982). 

I will now discuss further the four specific elements which 

must be established in order to make out a violation of section 

3005(a) & (e). 

1) Defendant is an operator of a hazardous waste facility, 

Defendant's admissions establish that defendant is the owner 

or operator of a facility which produces wastewaters which are 

hazardous wastes. s« Admissions 11 3-5 & 14 ~ ~ FND 1 
10; ~ AhQ Stipulation 2 of the CAFO. Moreover, defendant's 

own waste analysis indicates that its ponds contain 

·characteristic" hazardous wastes in that they contain levels of 

chromium in excess of the EPA regulatory requirements. Stt 

Appendix B of Defendant's Contingency Plan and Emergency 

Procedures Report, attached to Plaintiff's Motion as Ex. E. 

2. Defendant's facility is a land disposal facility 

It is true that the term ·1and disposal facility• is undefined 

in RCRA or in the corresponding regulations. Still, ·1and 

disposal" is defined by RCRA to include • any placement of such 

hazardous waste in a surface impoundment." Plaintiff argues 

that a surface impoundment in which a hazardous waste is 

placed is thus a ·1and disposal facility." Plaintiff concludes that 

any surface impoundment at the Allegan facility in which 

hazardous waste was placed is a land disposal facility within the 

meaning of the statute. RCRA section 3004(k). It is well settled 

that an agency interpretation of a statute is entitled to great 

deference by the officers or agency which is charged with its 
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administration. Chevron. U.S.A., Inc. v. NRDC, 467 U.S. 837 

(1984); see also McCown v. Secretary of HHS, 796 F. 2d 151, 

• 157 (6th Cir. 1986). 

• 

I reject defendant's argument that the term ·1and disposal 

facility .. used in section 3005 (a) (2) of RCRA is constrained by the 

regulatory definition of •disposal facility" found at 40 C. F. R. § 

261.10. The regulatory definition limits a ·disposal facility" to a 

location where hazardous waste is • intentionally placed" and will 

remain after closure. Plaintiff argues that this definition is at 

odds with the broad definition of "land disposal" and •disposal" 

contained in the statute and that it is the statutory definition 

which must control. ·Disposal" in § 1004 (3) of RCRA is defined 

to indude: 

the discharge, deposit, injection, dumping, spilling, 
leaking, or placing of any solid waste or hazardous 
waste into or on any land or water so that such 
solid waste or hazardous waste or any constituent 
thereof may enter the environment or be emitted to 
the air or discharged into any waters, including 
groundwater. 

42 U.S.C., 6903(3). 

Further, ·surface impoundment" is defined as: 

a facility or part of a facility which is a natural 
topographic depression, man-made excavation, or 
diked area formed primarily of earthen materials 
(although it may be lined with man-made 
materials), which is designed to hold an 
accumulation of liquid wastes or wastes containing 
free liquids, and which is not any injection well. 
Examples of surface impoundments are holding, 
storage, settling, and aeration pits, ponds, and 
lagoons. 

40 C.F.R. § 260.10. 
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The statutory definition of ·1and disposal" appears to me to 

include "any placement" in a surface impoundment-whether or 

• not the mah•rial is intended to remain there after the facility is 

closed. To adupl defendant's definition would appear to frustrate 

the intent of Congress in enacting section 3005 (e) (2). It is clear 

that the intent of Congress was to ensure that all facilities where 

hazardous wastes are placed on the ground-and for that reason 

threaten to contaminate the groundwater-have a groundwater 

monitoring program and will make assurance of financial 

capability to remedy environmental damage. It is a tough 

• 

s ta tu te designed to address po ten ti ally life-threatening problems. 

United States v T & S Brass and Bronze Works, Inc .• No. 

6:87-1190-3, slip. op. (D.S.C. Jan. 27, 1988) involved the 

discharge of hazardous waste F006 to on-site ponds and addressed 

the issue of the proper definition of ·Jand disposal." The T&S 

Brass court said: 

Section 3005(e) of RCRA clearly applies to land 
disposal facilities. The EPA interprets the term "land 
disposal facilities" to encompass the following types of 
facilities: landfills; land treatment units; surface 
impoundments for disposal. treatment, or storage; 
waste piles and Class I hazardous waste underground 
injection wells. (footnote omitted). 

Although RCRA does not define ·1and disposal 
facility," Congress did provide a definition of ·1and 
di&posal." RCRA § 3004 (K) provides that the term 
"'land disposal,' when used with respect to a 
specified hazardous waste in a landfill, shall be 
deemed to include, but not be limited to, any 
pJacement of such hazardous waste in a landfill, 
surface impoundment, waste pile, injection well, 
land treatment facility, salt dome formation, salt 
bed formation, or underground mine or cave." 42 
U.S.C. § 6924(K)(emphasis. added). Thus EPA's 
interpretation is consistent with the statute and is 
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reasonable. Moreover, both definitions include the 
term "surface impoundment." 42 U.S.C. 
§6901 (b) {7). 

• T & S Brass, supra, at 15. 

• 

In the alternative, T & S Brass found that based on the facts 

before it, even under the terms of the definition of •disposal 

facility" set forth at 40 C. F. R § 260 .10, T & S Brass would be 

considered a disposal facility in that it intentionally placed 

hazardous waste F006 into its surface impoundments and 

hazardous constituents will remain at the site after closure. 40 

C. F. R. 260 .10 defines a •disposal facility" as follows: 

a facility or part of a facility at which hazardous 
waste is intentionally placed into or on the land or 
water, and at which hazardous waste will remain 
after closure. 

Here, defendant argues that while it intended to place its 

wastewaters in the holding ponds, it did so ·without the 

knowledge or understanding that they would subsequently be 

characterized as 'hazardous' and certainly with no intent that 

they would remain in the ponds after closure." Defendant's 

Supplemental Brief at 6 n. 4. Defendant argues further that its 

EPA-approved closure plan is characterized as a "clean-close" 

which apparently means that the wastes in the ponds are to be 

completely excavated and transported off-site for disposal. Id. at 

7 n.4. 

I simply cannot accept defendant's crabbed definition of •1and 

disposal facility" drawn from the regulatory definition of •disposal 

facility" found at 40 C.F.R. § 261.10. Again, such a definition 

would defeat the intent of section 3005 and would also conflict 

with the statutory definitions of ·1and disposal" and •disposal." 

Nor will I read into the statute some ·state of mind" requirement 

?J 
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• 
as to whether the waste and/or wastewater at issue is 

·hazardous" or whether the defendant intended the waste to 

remain [after closure]. It is clear that a facility is subject to 

regulations as a •disposal facility," and/or a ·1and disposal 

facility" where the facility is •intentionally used" to discharge 

hazardous waste. Even more important, the civil violations of 

RCRA .provisions are properly characterized as strict liability 

offenses. g_. United States v. Liviola, 605 F. Supp. 96, 100 

(N.D. Ohio 1985) (comparing RCRA civil violations to those under 

Clean Air Act and Clean Water Act, noting that those offenses do 

not require proof of willful intent). 

In Fishel v. Westinghouse Elec. Corp., 6127 F. Supp. 1531, 

1537 (D. C. Pa. 1985), the court noted that a plant could not be 

subject to regulation as a •disposal facility" where there are 

hazardous discharges which are merely accidental •because a 

person could hardly be called upon to obtain a permit for 

property upon which he does not anticipate disposing of wastes." 

Of course, that particular concern is not present here as 1 have 

previously found, based in large part on defendant's admissions, 

that the defendant is an owner/operator of a hazardous waste 

facility. Consequently, the defendant's ·definitional defense" 

appears to me to be •hypertechnical" as applied here and 

ultimately unpersuasive for the policy reasons previously 

articu)a ted. 

I find defendant's argument that the EPA approved its timely 

submission of a closure plan and that the plan submitted was 

• characterized as a ·c1ean-close" interesting, but ultimately not 

persuasive. In response to defendant's clean-close argument, 

plaintiff maintains that in any eveht some [hazardous] material 



IDAX, nevertheless, remain after closure. More important, the 

statutory definition of ·1and disposal" includes ·any placement" in 

• a surface impoundment and that definition does not appear to 

depend on whether the material is intended to remain there after 

the facility is closed. Defendant, of course, argues strenuously 

that it did not intend that the material remain there and that 

under the closure plan a clean-close is contemplated. 

In the absence of a specific statutory definition of ·1and 

disposal facility, " I agree with plaintiff, and with the T & S Brass 

court, that the EPA's proffered definition of ·1and disposal 

facilities" encompasses the surface impoundments at issue here, 

is reasonable, and is entitled to •great deference." I find that 

this is so even assuming, arguendo, that the Allegan facility does 

not fit into the four corners of the regulatory definition of 

•disposal facility" found at 40 C.F.R. § 261.10. 

As the T & S Brass court observed, ·[t]he definition of 

'disposal facility' urged by defendant was published in 1980 and 

by its terms applies only to 40 C. F. R. Parts 260 through 265 of 

EPA's regulations. This definition is not, and does· not purport to 

interpret what Congress meant by the term ·1and disposal 

facility." T & S Brass, supra at 15-16 (emphasis added). 

Accordingly, I find that the two ponds at the Allegan facility 

are surface impoundments within the meaning of RCRA and as 

such were subject to the November 8, 1985 LOIS deadline. 

3)Defendant failed to certify compliance or. comply 
with the requirements of § 3005 (e) (2) 

• I have previously discussed in some detail the financial 

responsibility requirements and concluded that defendant failed to 

certify on or before November 8, 1985 that it had obtained the 



• 
required liability insurance coverage and financial assurance for 

closure. Defendant admits that it did not obtain an irrevocable 

standby letter of credit which satisfied the financial assurance for 

closure· requirement until January 31, 1986. ~ Defendant's 

Admission at , , 26 & 27; see also FND at , 26. 

Further, I reject in this enforcement action, defendant's 

assertion of the viability of an • impossibility" defense. As the 

T & S Brass court noted: 

... an "impossibility" defense, if it were to apply at 
all, relates to a defendant's ability to comply with 
the law ... Compliance with the statutory deadline 
was mandatory, even if the defendant's only option 
was to cease its business on November 8, 1985. By 
imposing an absolute cut-off date for certifying 
compliance, Congress had already determined that 
protection of the public health and the environment 
was paramount. 

T & S Brass, supra, at 17 (emphasis added). 

4)Defendant operated the facility without a permit 
and without the benefit of ·interim status" beyond the 
November 8, 1985 cut-off date 

Defendant's admissions establish that it continued to place 

listed hazardous waste F006 into at least one of the holding ponds 

after November 8 1 1985. See FND at ,, 8 & 10. Further, it 

appears that this hazardous waste disposal continued until 

October, 1987. See FND at , 8. 

I conclude that partial summary judgment is appropriate on 

plaintiff:lifirst claim, in that it has satisfied the requisite 

elemenm:to make out a violation of section 3005(a) & (e). 

• Plaintiff's Second and Third Claims for Relief 

Plaintiff also argues in its second and third claims for relief 
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that defendant violated the requirements of the CAFO and that as 

a result of those violations it is entitled to judgment as a matter 

of law on the issue of defendant's RCRA § 3008 (a) liability. 

Plaintiff's Second Claim for Relief provides: 

38. Defendant failed to submit to U.S. EPA 
documentation of financial liability for sudden and 
non-sudden accidental occurrences in accordance with 
the requirements of 40 C.F.R. 265.147(a) and 
265 .147 (b), and as required by the Consent 
Administrative Order [CAFO]. 

Plaintiff's Third Claim for Relief states: 

40. Defendant has failed to pay $13,000 of the 
penalty required by the Consent Administrative Order 
[CAFO]. Violation of the Consent Administrative 
Order is a violation of a requirement of RCRA. 

Specifically, the present complaint alleges that defendant 

failed to 1) provide to the U.S. EPA documentation of financial 

assurance for closure within 45 days of entry of the CAFO; 2) 

provide to the U.S. EPA documentation that it possessed liability 

insurance for sudden and non-sudden accidental occurrences 

within 30 days of entry of the CAFO; and 3) pay a penalty of 

$16,000 within 60 days of the date of the CAFO. 

1) Defendant's failure to provide to the EPA 
documentation of financial assurance for closure 
within 45 days of the entry of the CAFO 

The CAFO was entered on June 28, 1985. Accordingly, 

defendant's documentation of financial assurance for closure was 

due on August 12, 1985. Defendant has admitted that it did not 

provide the required documentation until January 31, 1986. Stt 

Defendant's Admissions at 11 26 & 34; ~ al.§2 Defendant's Brief 

in Support of Motion for Summary Judgment at 10-11. However, 



defendant has submitted the affidavit of Steven Alexander, of 

First of America Bank, which suggests that the EPA was kept 

• apprised of the project financing efforts and that this time 

requirement was extended until January 31, 1986. Plaintiff 

argues that EPA did not grant defendant an extension of time to 

comply with the requirement. Plaintiff has submitted the 

affidavits of Robert Leiniger and Pat Vogtman which indicate that 

the EPA responded to certain inquiries from Steven Alexander, a 

First of America loan officer, with respect to what documentation 

was required. See Leininger Aff. attached as Ex. A; Vogtman 

• 

Aff. attached as Ex. B. Mr. Alexander's affidavit does not state 

that an extension was actually given, nor does it state when the 

alJeged extension was requested or granted. Still, I am aware 

that I should not engage in a atrial by affidavit" when I am 

deciding a motion for summary judgment. When viewed in the 

light most favorable to the defendant, it appears that defendant 

has raised a genuine issue of material fact with respect to its 

alJeged affirmative defense of waiver or estoppel as applied to this 

alleged violation. 

Plain tiff argues that in the absence of some affirmative 

misconduct the United States is not subject to estoppel when it is 

exercising its sovereign power for the benefit of the public as it is 

in this enforcement action and as it did in entering into the 

CAFO. Cf. Heckler v. Community Health Services of Crawford 

County, Inc., 467 U.S. 51 (1984). Put differently, plaintiff 

argues that as a matter of law, the affirmative defenses of 

estoppel and waiver are not-presumably never-available when 

the government is exercising its sovereign powers. Here, of 

course, the EPA is responsible for r.egulating the nation's 
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hazardous waste facilities and the plaintiff concludes, therefore, 

that these equitable defenses are unavailable . 

To the extent that plaintiff suggests that the Government can 

never be subject to equitable estoppel when exercising its 

sovereign powers, I believe that plaintiff has overstated the state 

of the law. The Heckler Court clearly declined to • expand the rule 

that the government may not be estopped on the same terms as 

any other litigant ... into a flat rule that estoppel may not in ~ 

circumstances run against the Government." Heckler, 467 U.S. 

at 60 (emphasis added). The Heckler Court noted that ·[w]hen 

the Government is unable to enforce the law because the conduct 

of its agents has given rise to any estoppel, the interest of the 

citizenry as a whole in obedience to the rule of law is 

undermined." hL. Conceding that the arguments the Government 

advanced for its proposed inflexible rule were ·substantial," the 

Court stopped short of •say[ing) that there are no cases in which 

the public interest in ensuring that the Government can enforce 

the law free from estoppel might be outweighed by the 

countervailing interest of citizens in some minimum standard of 

decency I honor I and reliability in their dealings with the 

Government." Isl. at 60-61. Finally, the Heckler Court noted 

that beyond the heavy burden a private party would entail in 

proving its claim of estoppel, it would • at least have to prove 

that the traditional elements ... [were] present." Id. at 61. 

In summarizing the principles of equitable estoppel, the Court 

noted that the party must show that it relied on its adversary's 

• conduct • 'in such a manner as to change his position for the 

worse,, " and ·that the reliance must have been reasonable in 

that the party claiming the estoppel did not know nor should it 



• 

• 

have known that its adversary's conduct was misleading." hi. at 

62 . 

Heckler, of course, concerned the issue of the *double 

reimbursement" of a nonprofit provider of health care services. 

The Court easily found that the • n1isleading" oral advice given by 

a fiscal intermediary, acting as an agent of the government, to 

the provider, did not really result in an adverse situation for the 

provider. The Court noted that the provider's detriment was 

simply the "inability to retain money that it should never have 

received in the first place" and concluded that the provider did 

not lose • any legal right, either vested or contingent, or suffer 

any adverse change in its status." kl. The Court observed that 

"'when a private party is deprived of something to which it was 

entitled as of right, it has surely suffered a detrimental change 

in its position. " Id. at 62. 

As an example of the type of case which caused the Court to 

balk at fashioning a ~ se "no-estoppel" rule, the Court, in a 

footnote, cited NLRB v. Bell Aerospace Co. , 416 U. S. 26 7, 295 

(1974) (noting that an adminstrative agency may not apply a 

new rule retroactively when to do so would unduly intrude upon 

reasonable reliance interests). See Heckler, 467 U.S. at 62 n. 14. 

Although the case before me does not involve the application of a 

·new administrative rule retroactively," the broader teachings of 

Heckler are at play insofar as Heckler suggests that when the 

government acts in misleading ways it may not enforce the law 

where to do so would harm a private party as a result of that 

[governmental] deception. The gravaman of defendant's 

argument is that it was [mis]led by the actions of the 

government: 1) to enter into a CAFO which by its terms 



· appeared to operate prospectively, and 2) that it was told that it 

could have an extension on the due date for filing a financial 

• assurance closure plan. 

• 

The results of defendant's reliance on the alleged misleading 

conduct [ of someone at the EPA] was that the defendant's status 

changed from that of being an entity in compliance with the 

CAFO, to that of a violator of a final administrative order and 

consent agreement and for that reason is subject to anew" as 

well as aold" enforcement proceedings. Defendant specifically 

alleges that it timely obtained the letter of credit for closure, but 

delayed the filing of that letter while it sought alternative 

financing for the wastewater treatment system and that closure 

was sought through government assistance bonds, ·with U.S. 

EPA's knowledge and consent." See Defendant's Trial Brief at 9. 

Moreover, it appears from the face of the complaint that plaintiff 

concedes that defendant's financial assurance plan, although 

untimely filed, nevertheless satisfied the RCRA requirements. 

See Complaint at 1 27. 

Under the unique facts of this case, I decline to rule that 

equitable estoppel is unavailable as a matter of law, and further 

find that I cannot grant summary judgment for either party 

with respect to the issue of liability as to the timely filing of the 

financial assurance requirements as there appear to be material 

facts in dispute as to whether the documentation was deemed 

timely filed or ought to be deemed timely filed based upon the 

alleged conduct of the government . 

2. ) Defendant· s failure to provide to the U. S. EPA 
documentation that it possessed liability insurance for 
sudden and non-sudden accidental occurrences within 
30 days of entry of the CAFO 



Defendant has yet to provide the EPA with the proper 

documentation concerning the liability insurance requirement. 

• S:« Defendant's Admission 1 26. It is true that the CAFO 

indicated that defendant could request a stay under paragraph 

2. D of the CAFO. However, it does not appear that such a stay 

was granted. I find it insufficient that def end ant submitted a 

document to the EPA in April 1985, approximately two months 

prior to the time that the CAFO was entered, which indicated 

that the defendant could not obtain liability insurance. That 

submission does not automatically satisfy the conditions for 

granting a stay as set forth in paragraph 2. D. of the CAFO. 

• 

Moreover, it appears that the regulations themselves provide 

for "variances," which are apparently the functional equivalent 

of permit modification requests, regarding the levels of financial 

responsibility required for sudden and non-sudden accidental 

occurrences provided those requests are made in writing to the 

Regional Administrator. Cf. 40 C.F.R. §265.147(c) & (d). 

While the CAFO provision regarding the "stay" may be ·consistent 

with" this regulation, it does not appear that defendant's 

submitted request would fall within the scope of and/or satisfy 

the regulation or the CAFO condition. 

Further, I have previously indicated that I do not believe it 

proper to recognize the traditional contract defense of 

• impossibility of performance· in this action. Even assuming the 

the defense is somehow applicable, plaintiff argues that 

compliance with RCRA in any event was not impossible in that 

even assuming defendant could not obtain the required insurance, 

it had the option of complying with the regulations by shipping 

its waste to a permitted facility and closing its lagoons. 



• 
I find that defendant inflates the legal import of the ALJ's 

statements in The Matter of Landfill, Inc., No. JV-85-62-R 

(September 16, 1986). First, as plaintiff points out, Landfill did 

not directly concern the section 3005(e) requirement at issue 

here. In fact, it appears that the thrust of the ALJ's decision 

concerned the fact that the difficulty of obtaining insurance is 

greatly enhanced where a facility is no longer active. Landfill, 

supra at 13. More important, the ALJ in Landfill specifically 

noted that the financial responsibility regulations relating to 

liability insurance do not contain a provision for "waiver" but 

rather only for a variance. Further, the ALJ noted that an 

owner must demonstrate that the levels of financial responsibility 

are not appropriate before such a variance could be granted. 

The respondent in Landfill did not submit a request for variance. 

It does not appear from the submitted documents and/or from 

the parties' discussion that defendant ever filed a formal request 

for a variance . .kl. at 19. Whatever precedential value the 

Landfill decision is accorded, it can also be read to support 

plaintiff's contention and the finding of this Court that no 

absolute waiver, that is, no impossibility or impracticality defense 

is available with respect to liability in this RCRA enforcement 

action. It appears that the ALJ simply chose, out of equitable 

considerations, not to assess a penalty regarding the respondent's 

liability coverage violation in that ., respondent labored under the 

(misplaced] belief that it had some sort of a waiver .... concerning 

the insurance requirements." ld. at 25. 

• In any event, I 92 believe that good faith efforts to obtain 

insurance are clearly admissible with respect to the appropriate 

civil penalty and possibly with respect to the scope of the 



injunctive relief sought. Landfill is clearly instructive in that 

regard. 

• In addition, I do not find defendant's m .iudicata defense 

• 

available here. Plaintiff alleges that defendant has also violated 

RCRA because it continued to introduce hazardous waste into at 

least one of the surface impoundments after November 8 1 1985. 

More precisely, plaintiff alleges that defendant introduced 

hazardous wastes ofter defendant lost its authorization to treat, 

store, dispose or introduce such wastes because it failed to certify 

compliance with defendant's applicable financial rqponsibility 

requirements. ~ Pre-Trial Order 2-3 (emphasis added). Again, 

this latter allegation appears, from one point of view, to be 

•derived from" the CAFO requirements, in that had all of the 

terms of the CAFO been timely complied with, defendant would 

not have ·automatically" lost its interim status on November 8, 

1985. 

Under these facts, however, I am persuaded by plaintiff's 

argument that there is ·nothing in the language of the CAFO to 

suggest that the CAFO operates prospectively or that it permits 

operation of the Allegan facility beyond the November 8, 1985 

RCRA cut-off date." United States's Memorandum in Response to 

Defendant's Reply Brief in Opposition to United States's Motion for 

Partial Summary Judgment. This is true in that the parties 

consented to the entry of a consent agreement and 

administrative order which appears to have settled past RCRA 

violations and which required defendant to comply with its 

requirements in a timely manner and to maintain compliance . 

In that sense, I note that the agreement has a •prospective" 

thrust to it. Had the contingent terms of the agreement, and 



• 
hence the order, hem fully complied with in a timely manner, 

the Court does not see how EPA could seek a new RCRA action 

for those same past violations and/or how it could bring the 
• 

present RCRA action by claiming the CAFO had no • prospective 

effect." However, it seems apparent that all past and future 

RCRA violations were not taken care of merely by defendant 

signing the CAFO and/or by its unilateral submission of certain 

documents without performing fully its conditions. Moreover, it is 

clear that under the statutes at issue here defendant must be in 

·actual compliance" by certain dates and to ·certify compliance" 

on those dates. Cf.. Vineland, 810 F. 2d at 409. 

It is true that the CAFO allowed that the sixteen-thousand 

dollar ($16,000) penalty contemplated by its terms could be 

reduced to three-thousand dollars ($3,000) provided the 

defendant successfully complied with the items 2 through 4 

within the specified time frames. Sil CAFO at 2-3. Still, where 

the terms were not complied with in a timely manner, the CAFO 

cannot be said to relieve defendant of its obligations to certify 

compliance under the RCRA amendments as well as under the 

CAFO's own terms. 

Put differently, plaintiff argues that pursuant to section 

3005(e) (2) of RCRA, defendant was required to certify by 

November 8, 1985 that it was in compliance with the financial 

responsibility requirements (liability insurance and closure 

assurance) of RCRA. Because defendant failed to make ~ 

certification, its continued discharge of hazardous waste into 

• on-site holding ponds was prohibited. 

When the certification was not forthcoming, plaintiff 

brought this civil action to obtain an injunction to cease the 



continued discharges and to obtain a civil penalty for defendant's 

violations of RCRA. Plaintiff steadfastly argues that the CAFO did 

• not address these subsequent violations. ~ this Opinion at 

14-26 concerning Plaintiffs First Claim of Relief). 

• 

Because I find defendant's rn ,iudicata and impossibility 

defenses unavailing, I will enter an order granting plaintiff's 

motion for partial summary judgment with respect to its claim 

that defendant violated the CAFO by failing to provide to the 

U.S. EPA documentation that it, Allegan, possessed liability 

insurance for sudden Aru1 non-sudden accidental occurrences 

within 30 days of entry of the CAFO. 

3. Defendant's failure to pay a penalty of $16,000 within 60 

days of the date of the CAFO. 

It is clear to me that the CAFO provided that the defendant 

would be required to pay a penalty of $16,000, but that penalty 

would be reduced to $3,000 provided that all the requirements of 

the CAFO were met within the specified timelines. Allegan paid 

only $3,000 on Janaury 31, 1986, approximately 157 days after 

the due date specified by the CAFO. 

Defendant argues that it paid the specified mitigated civil 

penalty under the CAFO in that it paid $3, 000 upon the [late] 

filing of the closure financial assurance plan. Defendant argues 

further that because the plaintiff accepted and negotiated the 

$3,000 check it submitted without protest, the doctrine of accord 

and satisfaction should apply and plaintiff should be barred from 

seeking the larger penalty. Further, defendant again argues that 

any ambiguity in the CAFO should be construed against the 

plaintiff, the apparent ·drafter" of the •agreement.• 

Plaintiff argues that the doctrine of accord and satisfaction 



• 
should not be recognized here in that it is not relevant to the 

enforcement of administrative or judicial consent decrees. That 

is, the plaintiff argues that a defendant cannot make partial 

payment of a civil penalty which is required by a decree as a 

means to discharge the full amount of the civil penalty. In the 

alternative, plaintiff argues that even assuming the applicability 

of the doctrine of accord and satisfaction, it is not available here 

in that defendant was only doing what it was obliga~ed to do 

under the CAFO and hence there was no consideration. 

I find it unnecessary to address directly all of the interesting 

arguments made by plaintiff in response to defendant's alleged 

contractual defense. For even assuming that the doctrine of 

accord and satisfaction should be applied here, based upon my 

previous analysis concerning liability insurance, it is clear that all 

of the terms of the CAFO were not complied with within the 

specified guidelines, and, accordingly, the proper penalty was 

that of $16,000 which should have been submitted within 60 

days of the date of the CAFO. 

Therefore, I will grant plaintiff's motion for partial summary 

judgment with respect to its claim that defendant failed to pay a 

penalty of $16,000 within 60 days of the date of the CAFO in 

violation of the express terms of the CAFO. 

Summary 
Still, I emphasize that the spirit of defendant's assertion that 

•plaintiff is now expressing dissatisfaction with its prior settlement 

agreement and seeks to re-open this enforcement without regard 

• to that prior settlement· is not totally without merit. Defendant's 

Reply Brief in Opposition at 7. I also agree with the assertion 

that a company should only be suoject to one RCRA enforcement 



• 
action relative to the same claims-excluding, of course, the 

limited emergency exception spelled out in the CAFO. (To that 

extent, at least, it is clear that the CAFO always contemplated 

•emergency• prospective action, at least, under RCRA and/or 

other similar statutes). 

I note that a final order which has been issued by an 

administrative agency pursuant to a consent agreement can, 

under certain limited circumstances, be considered a sufficient 

" judgment on th~~merits 'to satisfy the requirements of rn 
);i' 

judicata. ~. Senior Accountants v. Detroit. 399 Mich. 449, 

457-458 (1976) (noting m ,iudicata applies ·to administrative 

determinations which are adjudicatory in nature, where a 

method of appeal is provided, and where it is clear that it was 

the legislative intention to make the determination final in the 

absence of an appeal. "); accord Storey v. Meiier. Inc. , 160 

Mich. App. 589 (1987). Defendant argues that the unappealed 

Final Order of the U.S. EPA, that is, the CAFO, is a •final 

judgment" subject to the doctrine of res judicata. ~ Defendant's 

Brief in Support of Defendant's Motion for Summary Judgment at 

16. However, here the terms of the CAFO indicate that its effect 

was conditioned upon defendant satisfying certain contingencies 

which defendant did not satisfy. 

This case can be compared to, and perhaps contrasted with, 

the type of _case where a defendant is being charged with 

additional allegations of the ·same" type of conduct-for example, 

additional, post consent decree violations of a NPDES permit 

• limitations governing the release of specified pollutants at given 

locations. ~ LL, Chesapeake Bay Foundation v. Bethlehem 

Steel Corp., 652 F. Supp. 620 (D.Md. 1987)(discussing 
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•,. .. a • • lo- , •. : I - ~ • • .-,.,•~. ~ .-:.. ,:.. • 

application of rn ,iudicata in suit under Clean Water Act). In 

Chesapeake Bay. the court noted that plaintiffs were precluded 

from litigating all claims which were the subject of state 

enforcement proceedings which were concluded by a consent 

decree prior to trial. However, the court noted that the decree. 

provided prospectively for penalties for permit violations at a 

certain ·outflow point"' from January 1, 1979 until the defendant 

attained certain limitations. Defendant asserted that it did not 

attain such limitations until May 1980. Plaintiffs, in turn, 

alleged that there were a number of violations at the outflow 

point at issue between April 1979 and May 1980. The court held 

· that the violations occurring at the outfall between Janaury 1, 

1979 and May 1980 were not adjudicated by the 1979 consent 

decree, but rather merely provided for penalties to be paid upon 

violation at the outfall. Accordingly, the plaintiffs were IlQ1 

barred by m ,iudicata and could sue for a declaration that the 

defendant violated its permit governing the outfall between April 

1979 and May 1980 (and beyond) . See Chesapeake Bay, 652 F. 

Supp. at 629. 

Defendant Allegan argues that the Chesapeake ~ court 

implicitly held that had the State, as opposed to a citizen group, 

brought an enforcement action which culminated in a final 

consent judgment which resolved a previous action, that consent 

judgment would foreclose subsequent litigation as to all claims 

addressed within the agreement. Defendant's Brief in Support at 

16. I note that defendant Allegan's argument based on 

• Cheasapeake ~ is set forth in conclusory terms. The factual 

situation in Cheasapeake ~ was actually quite complex and 

dissimilar to the case before me. The Cheasapeake ~ court held 



• 
that the citizen plaintiffs were not barred by the doctrine of rn 
judicata as to two of the three claims for which it sought relief. 

The court held that the third claim issues were inadequately 

briefed. 

It is clear that the legal analysis involved more than a 

recognition that different parties were involved. As I noted 1n 

the preceding paragraph, Cheasapeake Bay can also be read to 

hold that the prospective penalties provided in the consent decree 

were not adjudications-for either the State or the the citizen 

group. Significantly, the Cheasapeake ~ court noted, that the 

relevance of the penalty provisions in the 1977 [state] consent 

decree to the penalties which would be established in the [citizen] 

suit would be determined at trial. 

To the extent that the teachings of Chesapeake Bay are 

applicable to the fact situation in the case ~ judicie-especially 

with respect to the way that the penalty provisions and 

contingent terms of the CAFO at issue here are worded, I 

conclude that res iudicata is not applicable to plaintiff's complaint 

as framed with respect to the first claim. Further, plaintiff's 

alleged action to enforce the consent decree is likewise not barred 

by m judicata insofar as plaintiff is merely seeking to enforce 

that decree. Here, I understand the plaintiff's argument to be 

that the failure to comply with .the final order is itself a RCRA 

violation. Defendant, of course, has argued that that a ·new" 

RCRA violation is not contemplated by the terms of the CAFO and 

that it has complied with the CAFO. Although I have rejected 

• that argument, I do not believe that plaintiff can, in effect, 

completely ignore the CAFO and relitigate all of the violations of 

the original administrative complaint which were 
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1• 
I 

•settled"-provided defendant timely complied with its terms. 

With the exception of plaintiff's allegation that there has been a 

violation of the •interim status" permit requirements because a 

Part A permit application was not [timely) filed by November 19, 

1980, I do not read the present complaint or understand plaintiff 

to now argue that defendant is also liable for the past RCRA 

violations claimed in the original administrative complaint. Here, 

of course, I exclude the two financial responsibility claims and the 

claim of a late and inadequate payment of the specified civil fine 

set forth in the CAFO. 

I believe that if the terms of the CAFO had been timely 

complied with, then the CAFO would have precluded a subsequent 

enforcement action with respect to any of the same issues 

contained in the CAFO. To hold otherwise, would indeed be to 

encourage litigation and discourage settlement of administrative 

disputes under RCRA. Such a ruling would no doubt promote a 

sense of uncertainty as to the finality of consent agreements and 

other forms of settlement. It is clear that such a result would 

be contrary to public policy. See u.:.,, Thomas v, State of 

Lousiana, 534 F. 2d 613, 615 (5th Cir. 1976) (·Settlement 

agreements have always been a favored means of resolving 

disputes. When fairly arrived at and properly entered into, they 

are generally viewed as binding,. final, and conclusive of rights as 

a judgment."). 

The CAFO at issue in this case appears to be a hybrid 

agreement, part contract and part final administrative order. In 

that respect it is something of an •odd bird," and, in any event, 

one which is not without its ambiguities. Defendant urges me to 

emphasize its contractual characteristics and to apply, 
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exclusively, contract principles. Plaintiff emphasizes the fact 

that it is also a final administrative order with which defendant 

did not fully comply. There are clearly competing public policy 

issues at play here. 

On the one hand, I believe that settlement agreements ought 

to be respected, and I consistently encourage such out-of-:court 

resolutions, and, in fact, I believe that some form of alternative 

dispute resolution is advantageous to all parties and is readily 

applicable to most, if not all, disputes-including environmental 

enforcement actions. 1 On the other hand, it is difficult to 

overlook the fact that what is at stake here is the protection of 

the environment, and it is clear that groundwater pollution is a 

prime concern of the public at large and a grave problem which 

potentially threatens life itself. The fact that RCRA-like other 

remedial statutes which focus on damage to the environment-is 

a strict liability statute, and the fact that it also has criminal 

provisions not at issue here, reflects the gravity of the situation 

and the depth of congressional concern. Accordingly, it is hard 

to say that the Government, acting in its sovereign capacity, can 

ever [completely] bargain away its duty to enforce the laws 

enacted by Congress for the protection of all. I am not at all 

saying that is what has occurred here. I am merely pointing to 

the potential policy issues at play whenever a court is called upon 

to interpret •hybrid" consent/enforcement agreements such as the 

one entered in this case. 

Further, it is also clear that in a democratic society citizens 

• have a right to place trust in their government and its officials 

who serve them. In an increasingly administrative state that 

concern is amplified where accountability is often difficult to 



• 
ascertain. In that regard Ju5tice Black once observed, •[o]ur 

Government should not by picayunish haggling over the scope of 

its promise, permit one of its arms to do that which, by any 

fair construction, the Government has given its word that no 

arm will do. It is no less good morals and good law that the 

Government should turn square corners in dealing with the people 

than that the people should turn square corners in dealing with 

their government.'" St. Regis Paper Co, v. United States, 368 

U.S. 208, 299 (1961) (J. Black, dissenting). Neither am I saying 

that there was any active misleading involved here. Again, I 

am merely pointing out the inherent tension that exists between 

• competing public policies. 

In sum, it is difficult for me to ascertain precisely where the 

proper •analytical'" stress ought to fall in interpreting this 

·agreement." Put differently, should I accentuate the ·cA'" as 

opposed to the ·FQ" aspect of the CAFO? Defendant suggests, 

applying contract principles, that any ambiguity ought to be 

construed against the drafter of the agreement. Plaintiff suggests 

that contract terms are not strictly applicable here, and in 

response to defendant's accord and satisfaction argument, argues 

that under the principles of that doctrine there can be no 

consideration here because the defendant is simply being made to 

do that which it is required to do by law: comply with a federal 

statute. 

To my mind, neither analysis is completely satisfactory. It 

does appear to me that timeliness was a prime consideration in 

• structuring the terms of the agreement and that in any event all 

of the terms were not fully satisfied. Accordingly, I find that it 
. 

is proper for plaintiff to bring an action to enforce the CAFO. 



• 

• 

Moreover, while it is not completely clear whether or not that 

the CAFO was intended to have a •prospective effect, "-that 

concern is, in effect, moot, where the terms were not fully and 

timely completed. However, although I have found that an 

action to enforce the CAFO lies, I will not completely unravel the 

agreement and permit a •new" RCRA enforcement claim for each 

and every term and for each RCRA violation alleged in the 

original administrative complaint where it appears that defendant 

has substantially complied with the CAFO. 

As I have previously mentioned, it is clear that the CAFO 

itself expressly allowed that some future RCRA action might 

always be possible under certain circumstances. The CAFO 

clearly provides that • [n]otwithstanding any other provision of 

this Order, an enforcement action could be brought pursuant to 

Section 7003 of RCRA or other statutory authority should the 

U.S. EPA find that the handling, storage, treatment, 

transportation or disposal of solid waste or hazardous waste at 

the facility presents an imminent and substantial endangerment 

to human health or the environment." ~ Ex. A attached to 

Defendant's Motion for Summary Judgment-CAFO at 4. This 

provison perhaps best illustrates the Government's ongoing 

concern and duty that it not bargain away enforcement rights 

which protect the public at large from imminent environmental 

danger. 

In sum, I do not find that the mere existence of the CAFO, 

the full terms of which were not timely complied with, precludes 

• the bringing of the present action to ·enforce" the CAFO, nor does 

the CAFO preclude a separate RCRA action based on the LOIS 

violation previously mentioned. However, I believe that there 
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appears to be some measure of regulatory •overkill• in the wa.y 

that this complaint was framed and in the apparent scope of 

relief sought. For example, it is hard for me to understand how 

plaintiff can seek enforcement of the CAFO Ami, apparently, seek 

to hold defendant liable for violations of RCRA § 3005 permit and 

interim status requirements since November 12, 1980. While it is 

clear that this is not a criminal action, it seems to me that some 

portion of the potentially substantial civil penalties plaintiff is 

apparently seeking may be likened to prosecutorial 

·overcharging.• I will necessarily consider this factor in 

determining the appropriate civil penalty to be assessed-an issue 

not presently before me. 1 find that this is especially true here 

where it appears-based on the numerous documents and 

arguments already presented-that the defendant has apparently 

acted in good faith at all times relevant to this action, was in 

substantial compliance with the CAFO, and where the CAFO 

violations which did occur may well have been de minimus. 

Judicial review under the Administrative Procedures Act 

Defendant also argues that it should be excused from the 

pollution liability insurance coverage requirement under RCRA 

and the CAFO in that it has provided documentation of its good 

faith efforts to the EPA pursuant to the provisions of the CAFO. 

Defendant argues that the EPA's actions in refusing to stay, or 

waive, the liability insurance requirements are • arbitrary and 

capricious.· 

Plaintiff argues that I do not have jurisdiction to review the 

.• EPA's decision in this regard. Plaintiff argues further that 

defendant's assertion that the EPA's action is reviewable under 

the Administrative Procedures Act·(· APA") borders on the 



frivolous in that interpretation of this CAFO provision is not 

agency rule making to which the APA applies. Plaintiff argues 

• further that defendant has not provided any evidence or an 

explanation of how the EPA acted in bad faith in applying the 

CAFO. Finally, plaintiff argues that defendant's assertions do not 

establish a defense to the •admitted" violations of section 3005(e) 

and that the assertions are only relevant, if at all, with respect 

to my determination of an appropriate civil penalty. See United 

States's Memorandum in Response to Defendant's Reply Brief in 

Opposition to United States's Motion for Summary Judgment at 6 

n.5. 

• Defendant argues, without citing any case law for its 

proposition, that I can review the EPA's actions in this case 

under the arbitrary and capricious standard set forth in 5 U.S. C. 

§706(2) (a). That section of the APA, of course, only refers to 

the scope of review assuming a court first has jurisdiction. 

RCRA itself provides for judicial review of final regulations, for 

certain petitions and for actions relating to permit requirements, 

interim status, etc. in 41 U.S. C. §§ 6976 (a) and (b). It is clear 

that section 6976 provides that such actions brought to review 

the conduct of the Administrator shall be brought before the 

Circuit Court of Appeals for the federal judicial district in which 

the person seeking review resides or transacts the related 

business. Still, to the extent that defendant is really seeking a 

review of it5 loss of interim status based upon the EPA's decision 

concerning the liability insurance requirement as expressed in the 

• regulations and the CAFO, it is not at all clear that even if this 

issue were somehow properly before the Sixth Circuit that it 

would find jurisdiction in this instance. Cf. Northside Sanitary 
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Landfill, Inc, v, Thomas, 804 F.2~ 371 (7th Cir. 1986)(noting 

that in RCRA action interim status is not considered a •permit· 

within the meaning of the judicial review provision of § 6976 (b), 

and re iecting defendant's argument that the termination of its 

interim status without a formal evidentiary hearing constitutes a 

deprivation without due process of law in that defendant has no 

property interest in continuing to operate under interim status); 

£L also Environmental Defense Fund Inc., v. Gorsuch, 713 F.2d 

802 (8th Cir .1983); mu ~ Vineland Chemical Co,, supra, . 
(finding, in context of RCRA action, that EPA's decision to 

terminate hazardous waste disposal facility's interim status was 

• reviewable by court of appeals) . 

Further, I believe that to give full play to defendant's 

asserted defense concerning the impraticability of securing 

insurance would require me to resolve an issue which, under the 

regulatory scheme, Congress has seen fit to place within the 

special competence of the EPA. The function that the 

EPA fulfills would not be advanced by my resolution of the 

insurance liability issue. I am aware that even where primary 

jurisdiction belongs to an agency, a court may sometimes still 

review that agency's action. However, the issue as framed is 

inextricably intertwined with the EPA's decision to grant interim 

permits and variances, judicial review of which is properly 

committed to the appellate court by the statute itself. 

I conclude that defendant's assertion that I have jurisdiction 

under the APA to find that the EPA's failure to relieve the 

• defendant from RCRA's liability insurance requirements was 

·arbitrary and capricious" is without merit. To give defendant 

the remedy it seeks would require me to essentially exercise an 



administrative function. Still, assuming I may properly modify . 
the EPA's decision on the basis that defendant's substantial rights 

• have been prejudiced because the administrative findings and/or 

the discretionary decision with regard to the ·insurance waiver" 

are ·arbitrary and capricious" or characterized by an abuse of 

discretion would require me to scrutinize some non-existent 

administrative record where the terms of the CAFO expressly 

provided that ·the. . . [defendant]. . . waived its rights to a 

hearing on the allegations in the Complaint ... " Su CAFO at 5 

attached as Ex. B; see also Admistrative Complaint at 1 18g 

attached as Ex. G. Thus defendant's request that I declare that 

• there has been a failure to exercise discretion or that discretion 

was not been exercised at all must be denied. 

Moreover, as I have previously recognized, the plaintiff has 

convincingly argued that the EPA did carefully consider, via the 

notice and comment procedure, the regulations relating to the 

liability insurance requirements at issue here. See this Opinion 

at 18-19. In the alternative, even assuming that I somehow 

have jurisdiction to hear defendant's APA claim or defense, the 

EPA's interpretation of its regulq_tions should be given great 

weight. Cf. National Steel Corp .. Great Lakes Steel Y, Gor5uch, 

700 F. 2d 314, 321 (6th Cir. 1983) (discussing limited scope of 

review of EPA rulemaking authority in Clean Air Act context, 

and noting, specifically, the constrained review of the choices 

EPA actually makes under the ·arbitrary and capricious" 

standard ) . Interestingly, the Sixth Circuit noted that it has 

• previously expressed •genuine doubt" whether a court of appeals 

ever has the power to consider an objection to a state 

implementation plan on the grounds that the plan's requirements 
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are ·infeasible" even where the plan is EPA-designed because of 

the ·technology-forcing character" of the 

requirements of the Clean Air Act. I believe these ·torced" 

insurance liability requirements are analogous to those ·torced 

technology" requirements. 

In any event, I find no merit in plaintiff's argument that I 

have the jurisdiction to review the EPA's actions. Further, even 

assuming, arguendo, I have jurisdiction, I cannot find the EPA's 

actions in this case ·arbitrary and capricious." 

Appeal of the Magistrate's order denying joinder of State of 
Michigan as a party plaintiff 

Pursuant to Rule 72(a) of the Federal Rules of Civil 

Procedure, I have reviewed the transcript of the hearing held 

before Magistrate Doyle A. Rowland on May 27, 1988 concerning 

plaintiff's motion for joinder of state of Michigan as party 

plaintiff. I cannot say that the Magistrate's order denying 

compulsory joinder of the State of Michigan was clearly erroneous 

or contrary to law. Accordingly, I will deny plaintiff's appeal. 

I note that although the State of Michigan is interested in 

the results of this action in that it has some potential effect on 

compliance with state law and with the protection of the 

environment, this interest is not the legal interest contemplated 

within the meaning of Rule 19(a). In any event, this finding 

would be of no help to plaintiff. Moreover, under the provisions 

of RCRA each sovereign actually has a separate claim against the 

defendant which is derived from the defendant's duty to comply 

with both federal A.ru1. state law. 

Further, I agree with the Mag~strate's finding that even if 

the State of Michigan were to bring its own enforcement action, 
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defendant would not be subject to inconsistent obligations. I 

believe that the Magistrate correctly found that the possibility of 

• •additional" [state law] obligations in this context does not meet 

the Rule 19 (a) standard. ~ Transcript of May 27, 1987 hearing 

at 32. Accordingly, I find that the Magistrate correctly analyzed 

the ·double, multiple, or otherwise inconsistent obligations" 

standard under Rule 19 (a) . Moreover, I note that a penalty or 

fine sought by the State of Michigan for violation of state law 

would not be a double, multiple, or otherwise inconsistent 

obligation within the meaning of Rule 19(a). 

• 

Conclusion 
For all the reasons previously set forth in this opinion, I will 

enter an order granting plaintiff's motion for partial summary 

judgment in part and denying it in part; denying defendant's 

motion for summary judgment; denying plaintiff's appeal from 

the Magistrate's Order of May 27, 1987. In addition, because 

my ruling has substantially determined the liability issues in this 

case, I will deny defendant's motion in limine requesting the 

impaneling of an advisory jury. Similarly, I will deny defendant's 

motions in limine to offer additional trial exhibits and to exclude 

evidence of alleged prior violations without prejudice. Finally, I 

will deny plaintiff United States's motion in limine regarding a 

pretrial ruling on the admissibility of evidence relating to 

defendant's state of mind and alleged ·impossibility" of RCRA's 

insurance requirements as moot. 

DATED In Kalamazoo, MI: 

2f'"""-' ") I q st 
'~' 

~ti-~ 
RICHARD A. ENSLEN 
U.S. District Judge 
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FOOTNOTES 

1. I note in passing that in a recent article, Alternative 
Dispute Resolution and Environmental Enforcement: A Noble 
Experiment or a Lost Cause?, 18 Environmental Law Reporter 
10087, March 1988, Richard H. Mays, former senior enforcement 
counsel and acting assistant administrator of EPA-and a pioneer 
in the use of ADR at the EPA-observed that the response of 
most regions to the administrator's appeal to consider ADR was 
•almost nonexistent." Interestingly, Mays links the lack of 
environmental enforcement with the lack of other incentives for 
ADR use. Mays lists the pros and cons of •environmental ADR" 
from the perspective of the government and that of the private 
sector and concludes that • [ t]he enforcement of ADR programs 
has been born at EPA and ... is a noble and progressive 
experiment." Still, Mays cautions that without support and 
encouragement, •it will have a slow, stunted growth and may 
wither." See also BNA's Alternative Dispute Resolution Report, 
March 31, 1988 Vol. 2, Number 7 at 107-109 . 
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UNITED STATES DISTRICT COURT 

FOR THE WESTERN DISTRICT OF MICHIGAN 

UNITED STATES OF AMERICA, 

Plaintiff, 
V. File No. K86-441-CA4 

ALLEGAN METAL FINISHING COMPANY, 

Defendant. 

---------/ 

ORDER 

In accordance with the opinion enteredp_f_, 1988; 

IT IS HEREBY ORDERED that defendant's motion for 

immediate consideration is DENIED; 

IT IS FURTHER ORDERED that plaintiff's motion for partial 

summary judgment is GRANTED in part and DENIED in part; 

IT IS FURTHER ORDERED that plaintiff's appeal from the 

magistrate's order denying joinder of State of Michigan as a 

party-plaintiff is DENIED; 

IT IS FURTHER ORDERED that plaintiff's motion in limine 

regarding a pretrial ruling on the admissibility of evidence 

relating to defendant's state of mind and alleged •impossibility" of 

RCRA's insurance requirements is DENIED as moot; 
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IT IS FURTHER ORDERED that defendant's motion for 

sun1mary judgment is DENIED; 

IT IS FURTHER ORDERED that defendant's motion in limine 

requesting the impaneling of an advisory jury is DENIED; 

IT IS FURTHER ORDERED that defendant's motion in limine to 

offer additional trial exhibits is DENIED without prejudice; 

IT IS FURTHER ORDERED that defendant's motion in limine to 

exclude evidence of alleged prior violations is DENIED without 

prejudice. 

DA TED In Kalamazoo, Ml: er~ b; Jq?J 

53 

~·!J~~-
RICHARD A. ENSLEN 
U.S. District Judge 
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UNITED STATES DISTRICT COURT 
WESTERN DISTRICT OF MICHIGAN 

SOUTHERN DIVISION 

UNITED STATES OF AMERICA, 

Plaintiff, 

V 

ALLEGAN METAL FINISHING 
COMPANY, 

Defendant. 
__________________ ! 

STATE OF MICHIGAN) 
) ss. 

COUNTY OF KENT ) 

Civil Action No. K86-441 

Hon. Richard A. Enslen 

PROOF OF SERVICE 

Nancee J. Van Dyke, being first duly sworn, deposes and says 
that she is employed as a secretary for the firm of Varnum, Riddering, 
Schmidt & Howlett, and that on April 25, 1988, she served a copy of 
Defendant's Trial Brief and Defendant's Requested Special Voir Dire 
Questions, Jury Instructions, Theory and Claim, and Special Verdict 
Form upon: 

Gordon G. Stoner 
Environmental Enforcement Section 
Land and Natural Resources Division 
U.S. Department of Justice 
Washington, D.C. 20530 

attorney for Plaintiff, by placing the same in a sealed envelope 
addressed as above indicated and depositing the same in the U.S. 
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UNITED STATES DISTRICT COURT 
WESTERN DISTRICT OF MICHIGAN 

SOUTHERN DIVISION 

UNITED STATES OF AMERICA, 

Plaintiff, 

V 

ALLEGAN METAL FINISHING 
COMPANY, 

Civil Action No. K86-441-CA4 

Hon. Richard A. Enslen 

DEFENDANT'S TRIAL BRIEF 

Defendant. 
_____________ ! 

INTRODUCTION 

Defendant Allegan Metal Finishing Company ( "AMFCO") submits 

this trial brief to assist the Court on the disputed contentions 

of fact and law presently scheduled for jury trial. Previously 

filed and pending are the parties' cross-Motions for Summary 

Judgment addressing Defendant's alleged liability- under the 

federal Resource Conservation and Recovery Act (RCRA), 42 U.S.C. § 

6901, et ~· All of the arguments in the prior briefing on 

Summary Judgment may have relevance should those motions not 

dispose of this action prior to trial. This trial brief is to 

summarize the RCRA liability arguments and to address briefly the 

question of any civil penalties to be imposed should Defendant be 

found liable under RCRA. In that this action has in essence been 

bifurcated by the Plaintiff's objection to the Defendant's Jury 

Demand, such that Defendant's liability is to be determined by a 

jury as of right and the question of any penalties or other relief 

should liability be determined is to be presented to the Court 

• without a jury as of right (but subject to Defendant's request for 
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an advisory jury), Defendant reserves the right to submit further 

briefing on the question of any penalties or relief to be awarded 

Plaintiff against Defendant. 

LAW AND ARGUMENT 

The following is a summary of Defendant's arguments opposing 

the imposition of any RCRA liability relative to the holding ponds 

used and maintained by AMFCO in conjunction with its Allegan, 

Michigan metal finishing business operations. Pertinent facts 

from the parties' pleadings, discovery and proposed trial 

evidence, are referred to throughout the argument. 

I. THE FEDERAL RCRA LAW rs INAPPLICABLE TO DEFENDANT Is HOLDING 
PONDS USED FOR THE DISCHARGE OF TREATED WASTEWATER. 

On July 21, 1972, the Michigan Water Resources Commission 

issued Stipulation No. V-00250 authorizing and requiring discharge 

of AMFCO's treated wastewater to the two holding ponds at issue 

herein. This State Stipulation superseded a prior Michigan Water 

Resources Commission Order No. 505, issued March 28, 1963, 

permitting surface water discharge of AMFCO's treated 

wastewater. The holding ponds at AMFCO were therefore created and 

used by Defendant pursuant to the State of Michigan's di rec ti ve 

under the Water Resources Commission Act ( 1929 P.A. 245), which 

regulates discharges to the waters of the State. 

The treated wastewater discharge was derived primarily from 

AMFCO's electroplating on carbon steel operations. The 1972 State 

Stipulation for discharge to the holding ponds was superseded by 

the November 2, 1982 issuance of Permit No. MI 0042772 under the 

National Pollutant Discharge Elimination System 

administered by the Michigan Water Resources Commission. 

-2-

(NPDES) 

The 1982 



NPDES Permit was issued pursuant to AMFCO's submittal of an 

• application for "reissuance" of its prior discharge permit (i.e., 

the prior State Stipulation wastewater discharge permit). 

It is Plaintiff's contention in this action that the treated 

wastewater discharged to the holding ponds constitutes "hazardous 

waste" subject to federal RCRA regulation. Complaint ,r 15. 

"Hazardous waste" is a category of "solid waste" which may trigger 

RCRA regulation. See 42 U.S.C. § 6904(5) (definition of 

"hazardous waste"). However, RCRA provides that the term "solid 

waste" does not include "solid or dissolved materials in 

industrial discharges which are point sources subject to permits 

under section 402 of the Federal Water Pollution Control Act, as 

amended (86 Stat. 880) .... " 42 u.s.c. § 6904(27). Accord, 

definition of "hazardous waste'' in Michigan Hazardous Waste 

Management Act§ 4(3) (M.C.L.A. § 299.504(3)). 

As described above, the treated wastewater discharged by 

Defendant to the holding ponds at issue has at all times been 

subject to regulation by the State of Michigan Water Resources 

Commission under wastewater permits. Most importantly, prior to 

initiation of this dispute, in 1982, pursuant to the NPDES permit 

program under§ 402 of the Federal Water Pollution Control Act (33 

U.S. C. § 1342) and the federally-authorized State of Michigan 

permit system administered under the Water Resources Commission 

Act, Defendant was issued a discharge permit superseding the 1972 

State Stipulation for use of the holding ponds and characterized 

as a "reissuance" thereof. This 1982 NPDES permit required the 

• upgrading of Defendant's wastewater treatment system for discharge 

-3-
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to the surface water, and then closure of the holding ponds which 

would be bypassed by the NPDES discharge. From 1982 forward, 

AMFCO pursued upgrading its wastewater treatment system, including 

expansion of its facility, design and purchase of the necessary 

equipment, and installation and "debugging" of such equipment. 

Closure of the holding ponds under the April, 1984 Closure 

Plan, as amended, approved by both the Michigan Department of 

Natural Resources, Water Resources Commission, and U.S. EPA, was 

expressly not to commence until the wastewater treatment system 

was fully upgraded for discharge to the surface water bypassing 

the holding ponds. In December of 1987, AMFCO's revised, upgraded 

wastewater treatment system was completed for full operation on a 

trial basis, and surf ace water discharge bypassing the holding 

ponds under the NPDES permit was commenced. Assuming the 

continued adequate operation of AMFCO's upgraded wastewater 

treatment system, the last discharge to the holding ponds occurred 

in October of 1987. 

It is the NPDES regulatory scheme which controls this 

wastewater discharge, not the RCRA program. RCRA is by its terms 

to be subordinate to and shall not duplicate the Federal Water 

Pollution Control Act. See 42 U.S.C. § 6906(a) & (b). Therefore, 

based upon the NPDES permit regulation of Defendant, AMFCO's 

treated wastewater discharge to the holding ponds at issue is not 

"solid waste" triggering regulation under RCRA and Plaintiff has 

no cause of action as alleged herein under RCRA . 

-4-
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II. PLAINTIFF'S FAILURE TO GIVE NOTICE OF THIS CIVIL ACTION UNDER 
RCRA TO THE STATE OF MICHIGAN BARS THE PROSECUTION OF THIS 
CASE . 

Plaintiff has alleged in paragraph 34 of its Complaint that it 

provided notice to the State of Michigan prior to commencing this 

civil action under RCRA. RCRA mandates pre-suit notice where the 

United States is seeking to enforce RCRA in a state authorized to 

carry out a hazardous waste program in lieu of the federal RCRA 

program. 42 u.s.c. § 6928(a)(2). See also, Hallstrom v. 

Tillamook Co., No. 86-4016 {9th Cir., April 5, 1988) (reaffirming 

that RCRA 60 day pre-suit notice requirement for citizens• suits 

is jurisdictional rather than merely procedural) {copy 

attached). The State of Michigan is and was at the time of filing 

this action so authorized to administer the State of Michigan 

Hazardous Waste Management Act (1979 P.A. 64} in lieu of RCRA. 

Although the Plaintiff has alleged compliance with this 

mandatory provision of the RCRA statute, documentation confirming 

such pre-suit notice has never been produced during the course of 

pre-trial discovery. Furthermore, none of the exhibits disclosed 

by Plaintiff within the Court's final Pre-Trial Order would appear 

to relate to any such notice. Defendant has always contended that 

the State of Michigan must be a party to this action based upon a 

variety of factors as set forth on Defendant I s appeal from the 

denial of its joinder motion. This mandatory notice provision 

being a precondition to suit, and Plaintiff having not shown 

compliance with such, this action may not be prosecuted . 

-5-
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III. EVEN ASSUMING ARGUENDO THAT RCRA APPLIES TO DEFENDANT'S 
HOLDING PONDS, DEFENDANT IS IN COMPLIANCE WITH THE ALLEGEDLY 
APPLICABLE RCRA REGULATIONS AND MAINTAINS PERMITTED STATUS 
THEREUNDER FOR THE HOLDING PONDS. 

A. The Parties' Prior Settlement Confirmed by the Admin-
istrative Consent Agreement and Final Order (CAPO) Con-
trols Herein and Bars This Action. 

By notice dated June 23, 1980, Defendant advised the U.S. EPA 

that it was a "generator 111 of a waste byproduct which it under

stood could possibly be classified under RCRA as hazardous waste 

No. F006. Waste No. F006 under RCRA is defined as "wastewater 

-treatment sludges from electroplating operations II 40 

C.F.R. § 261.31. After Defendant's initial notification of 

hazardous waste activity, the U.S. EPA revised its description of 

waste No. F006 to exclude wastewater treatment sludges from "zinc 

plating (segregated basis) on carbon steel". As a result of this 

change in the regulatory definition, Defendant deleted from its 

initial notification any indication that it generated waste No. 

F006 by an amended notification in 1982. 

Subsequently, a RCRA compliance inspection of the Defendant's 

facility was conducted by the Michigan Department of Natural 

Resources (MDNR) on behalf of U.S. EPA. On the basis of the MDNR 

1 
Under RCRA, a "generator" of waste is distinct from an 

owner/operator of a waste treatment, storage or disposal 
facility. A generator of waste is essentially required under RCRA 
only to file this notification, accumulate wastes on-site 
consistent with short-term storage requirements, and arrange for 
proper off-site treatment, storage or disposal and confirm such 
with a manifest form. Therefore, notifying as a generator does 
not indicate Defendant is in any way subject to the plethora of 
regulations for owners/operators of treatment, storage or disposal 
facilities upon which Plaintiff relies herein. 

-6-



inspection, which asserted for the first time that the Defendant's 

• wastewater discharge to the holding ponds was a non-exempt RCRA 

hazardous waste, on December 4, 1984, the U.S. EPA filed an 

administrative complaint against AMPCO alleging violations of the 

RCRA requirements for waste treatment, storage or disposal 

facilities. The RCRA violations claimed in the administrative 

complaint were: {a) 

personnel training; {c) 

_monitoring; {e) closure 

financial assurance for 

general inspection 

contingency plan; 

requirements; { b) 

(d) groundwater 

plan; ( f) closure cost estimates; { g) 

closure; and {h) pollution liability 

insurance. The administrative complaint ordered that AMFCO meet 

all of the requirements for a permitted treatment, storage or 

disposal facility, and additionally sought the imposition of civil 

penalties in the amount of $17,500. 

Following Defendant's response to the administrative com

plaint, including the filing of a Part A Interim Status Permit 

Application for storage of waste in the holding ponds, all of the 

alleged violations were settled by the parties as confirmed by the 

administrative Consent Agreement and Final Order (CAPO) entered by 

the U.S. EPA Regional Administrator on June 28, 1985. That CAPO 

required various subsequent submittals to accomplish permitted 

status for AMFCO' s holding ponds. The parties to this action 

thereby settled all of the claimed RCRA violations by several 

stipulations in the Consent Agreement as incorporated in the 

Agency's Final Order. 

The original administrative complaint which was settled by the 

• CAFO related to the same RCRA claims as are issued on the Plain-

-7-



tiff's Complaint presently set for trial in this Court. 

• Specifically, this Complaint again alleges violation of the 

"interim status" permit requirements of RCRA because a Part A 

permit application was not filed by November 19, 1980. This is 

curious in light of the stipulation in the administrative 

proceeding that AMFCO's Part A permit application would be deemed 

timely filed, and the stipulation in the Pre-Trial Order for this 

action that U.S. EPA in fact accepted such as if timely filed. 

All of the remaining claims in the present Complaint relate to 

Defendant's performance of the CAFO requirements; however, 

Defendant has satisfied those requirements in complete settlement 

of this dispute. Each of the items required by the CAFO has been 

submitted by Defendant, the U.S. EPA has accepted and substan

tively approved each submittal, and the U.S. EPA negotiated 

AMFCO's settlement check in the mitigated civil penalty amount of 

$3,000 without protest or notification that Defendant's 

performance was in any way deficient under the CAPO. Defendant 

has satisfied the settlement agreement made with the U.S. EPA and, 

under application of the doctrines of accord and satisfaction and 

res judicata, the Plaintiff may not properly re-assert those 

claims herein. 

The elements of the doctrine of accord and satisfaction are 

{l) a disputed claim; {2) a substituted performance agreed upon 

and accomplished; and { 3) valuable consideration. International 

Union, United Auto., Aero., etc. v. Yardman, 716 F.2d 1476, 1487-

88 {6th Cir. 1983). Once an accord has been reached in settlement 

• of the parties' dispute, and the performance has been tendered by 

-8-
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the accord, there is a discharge of the underlying obligation • 

Bowater North American Corp. v. Murray Machinery, 773 P.2d 71 at 

75 (6th Cir. 1985). The result of applying the doctrine of accord 

and satisfaction in this case is that, based upon the Defendant's 

performance of the CAFO requirements, the Plaintiff cannot re

assert any claimed RCRA violations as were settled by the CAPO. 

An examination of AMFCO's actions in satisfaction of the parties' 

settlement accord (the CAPO) confirms that it has "tendered 

_performance" sufficient to estop the Plaintiff from asserting the 

claimed RCRA violations herein. 

Plaintiff has raised three questions as to Defendant's satis

faction of the parties' CAPO settlement agreement: ( 1) Timely 

filing of the documentation of financial assurance for closure; 

(2) Pollution liability insurance coverage; and (3) Timely payment 

of the mitigated civil penalty. 

As to the first claimed deficiency in satisfying the CAPO, the 

documentation of financial assurance for closure in the form of a 

$260,000 letter of credit with standby trust agreement was filed 

January 31, 1986. It is agreed that these instruments satisfied 

the RCRA closure financial assurance, but Plaintiff asserts that 

such were filed late. Complaint ~ 27. Defendant submits that it 

timely obtained the letter of credit for closure, but delayed the 

filing of that letter of credit while alternative financing for 

the wastewater treatment system and closure was sought through 

government assistance bonds, with U.S. EPA's 

consent. Once it was determined by AMPCO that 

knowledge and 

the government 

• assistance bonds, al though ultimately made available, were not 
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necessary for Defendant's completion of the wastewater treatment 

• system project, the standby letter of credit was filed in 

compliance with the CAFO. According to the Defendant's banker 

responsible for these financial arrangements, Steven J. Alexander 

of First of America Bank, the U.S. EPA was not only kept apprised 

of the project financing efforts throughout the relevant time 

period, but also agreed to accept as timely the standby letter of 

credit if filed on or before January 31, 1986. Documentation of 

financial assurance for closure under the CAFO has therefore been 

satisfied by Defendant. 

The only continuing claimed violation of the CAFO (and of the 

RCRA regulations themselves) regards pollution liability insurance 

coverage for occurrences from the holding ponds. The CAFO at ,r 

2.D. expressly indicates that: 11 (This requirement may be stayed 

by U.S. EPA for such period of time as Respondent [AMFCO] can 

thoroughly document that, despite diligent effort, it is unable to 

secure the liability insurance required by this subparagraph.)" 

Defendant has attempted throughout the relative time period to 

obtain pollution liability insurance for occurrences related to 

the holding ponds, but has been unsuccessful. Those attempts have 

been through The Graham Company of Philadelphia, Pennsylvania, an 

insurance brokerage working with the National Association of Metal 

Finishers (NAMF). Documentation of these efforts has been 

provided to the U.S. EPA pursuant to the CAPO provision. 

The Graham Company advised Defendant on August 16, 1985, that 

its application for pollution liability insurance had been 

• declined and that an alternative insurer was being pursued. Those 

-10-



efforts have proved fruitless, and The Graham Company has 

• consistently indicated the market for this type of insurance is 

extremely constrained. Liability insurers are essentially 

unwilling to underwrite the risks associated with waste storage or 

disposal. As well, such policies contain as a standard provision 

an exclusion for pre-existing conditions, which would most 

certainly have excluded coverage for occurrences from the holding 

ponds during the entire time period at issue. In these 

circumstances, the Defendant must be excused from this requirement 

under the terms of the CAPO. See also, 5 U.S.C. § 706(2) (a): 

reviewing court shall, inter alia, "determine the meaning or 

applicability or the terms of an agency action. [and] ( 1} 

compel agency action unlawfully withheld or unreasonably delayed; 

and (2) hold unlawful and set aside agency action, findings, and 

conclusions found to be -- (A) arbitrary, capricious, an abuse of 

discretion, * * * [or] ( P) unwarranted by the facts. " 

Moreover, Plaintiff's failure and apparent refusal to stay this 

pollution liability insurance provision is in bad faith. See, 

K.M.C. Company v. Irving Trust Company, 757 F.2d 752 (6th Cir. 

1985) (implied obligation of good faith under financing agreement 

violated by refusal to advance funds without prior notice). 

• 

Finally, $3,000 was specified as a mitigated ci vi 1 penalty 

payable upon completion of the requirements of the CAPO. The CAPO 

required a civil penalty in the amount of $16,000, unless AMFCO 

successfully completed the agreed upon i terns discussed above, in 

which case the amount of the penalty would be mitigated to 

$3,000. The settlement check forwarded on January 28, 1986, upon 
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Defendant's compliance with the requirements of the CAPO, was 

• accepted by the U.S. EPA and was negotiated without protest. 

Defendant's tender of the $3,000 upon the filing of the closure 

financial assurance (standby letter of credit) is therefore 

consistent with the terms of the settlement CAPO. Any ambiguity 

in CAPO ,r 5 regarding the timing of the payment obligation must be 

construed against Plaintiff as the drafter of the CAPO. See, 

Central Jersey Dodge Trucks Center, Inc. v. Sightseer Corp., 608 

_ _F.2d 1106 (6th Cir. 1979). 

The CAPO constitutes not only a substituted agreement (accord) 

between the two parties to the dispute which was satisfied in all 

respects, but also operates to preclude this litigation under the 

doctrine of res judicata. This Final Order of the U.S. EPA is a 

sufficient "judgment" for res judica ta purposes. See, Senior 

Accountants v. Detroit, 399 Mich. 449; 249 N.W.2d 121 (1976); 

Storey 

(1987). 

v. Meijer, Inc., 160 Mich. App. 589; 408 N.W.2d 510 

As well, the fact that the Final Order was issued 

pursuant to a Consent Agreement does not preclude such being "on 

the merits" for a finding of res judica ta. See, Chesapeake Bay 

Foundation v. Bethlehem Steel Corp., 652 F. Supp. 620 (D. Md. 

1987); Student Public Interest Research v. Georgia Pacific, 615 F. 

Supp. 1419 (D. N.J. 1985). See also, Thomas v. State of 

Louisiana, 534 F.2d 613, 615 (5th Cir. 1976): "Settlement 

agreements have always been a favored means of resolving 

disputes. When fairly arrived at and properly entered into, they 

are generally viewed as binding, final, and as conclusive of 

• rights as a judgment." 
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The CAFO as a complete settlement of the dispute between the 

• parties meets the requirements for accord and satisfaction and res 

judicata. All of the claims alleged in the Complaint herein were 

the subject of the prior administrative proceeding and have been 

resolved by the Final Order of the U.S. EPA with which Defendant 

has complied. These claims are therefore merged into the CAPO and 

Plaintiff is barred or estopped from asserting these claims in 

this subsequent litigation. 

• 

B. Defendant's Permitted Status for the Holding Ponds Has Not 
Been Terminated or Violated. 

It is agreed that Defendant obtained interim status for the 

holding ponds under RCRA. Plaintiff claims, however, that such 
·:, 

interim status was automatically lost November 8, 1985, pursuant 

to the "loss of interim status" (LOIS) provisions of the RCRA 

statute applicable to land disposal facilities, and that Defendant 

was therefore obligated to close the holding ponds upon that loss 

of interim status. Defendant responds by submitting that the 

holding ponds as "surface impoundments" have not lost interim 

status; that the groundwater monitoring and financial assurance 

requirements to continue interim status for Defendant's holding 

ponds have been met; and that, in any event, Defendant has 

complied with its U.S. EPA-approved Closure Plan. 

( 1) Defendant's holding ponds are not subject to the LOIS 
provision for "land disposal facilities," but rather are 
"surface impoundments" which retain interim status under 
RCRA until at least November 8, 1988. 

Plaintiff relies upon RCRA § 3005(e)(2) to claim that the 

interim permit status Defendant obtained for the holding ponds was 

lost automatically November 8, 1985. 4 2 U.S. C § 6 9 2 5 ( e) ( 2) ( land 

disposal facilities lose interim status twelve months after the 
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date of this enactment). Although Defendant asserts that interim 

• status was continued even under this subsection by compliance with 

the parties' CAPO (see below), Defendant denies the holding ponds 

constitute a ''land disposal facility" to which this LOIS provision 

is applicable. 

• 

There is no definition of "land disposal facility" in RCRA, 

but "disposal facility" is defined under RCRA as "intentionally 

placing hazardous wastes into or upon the ground and at which 

hazardous waste will remain after closure." 40 C.F.R. § 260.10 

(a}. AMFCO's only intention2 with regard to the holding ponds was 

to use them pursuant to the State Water Resources Commission 

authorization for the placement or storage of discharged treated 

wastewaters understood to be non-hazardous and to be removed 

subsequently for off-site disposal. Defendant's approved Closure 

Plan provides for "clean closure" of the holding ponds such that 

all wastewater sludges placed therein will be removed for off-site 

disposal. The holding ponds were thus intended only for "storage" 

(40 C.F.R. § 260.10 (a)) of the wastewater discharge prior to off

site disposal, and (to the extent that they are regulated at all 

under RCRA) are more properly characterized as "surface 

impoundments", the definition of which expressly includes holding 

2 
See, Fishel v. Westinghouse Electric Corp., 617 F. Supp. 1531, 

1537 (M.D. Pa. 1985): Finding fact question created on summary 
judgment motion, as "disposal facility" definition "clearly 
contemplates intentional conduct on the part of the operator ... 
because a person could hardly be called upon to obtain a permit 
for property upon which he does not anticipate disposing of 
wastes." 
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ponds. See 4 0 C. F. R. § 2 6 0 . 10 (a) . See also, Complaint 11 16 

• (characterizing Defendant's ponds as "surface impoundments"). 

Based upon the intended use and disposition of Defendant's 

holding ponds, RCRA § 300 5 ( j), not subsection ( e) ( 2), is 

controlling. This section on "interim status surface 

impoundments" provides that existing surface impoundments that 

have obtained interim status shall maintain interim status until 

at least November 8, 1988 ( four years after the date of the 

__ enactment) . 42 u.s.c. § 6925(j). In order for these LOIS 

provisions to make any sense, there must be a distinction between 

"land disposal facilities" and "surface impoundments". That dis

tinction derives from the intended disposition of the wastes 

placed into the unit being for treatment, storage or disposal. 

Unless there is to be disposal of hazardous wastes in the surface 

impoundments, RCRA § 3005(j) should control. In these circum-

stances, Defendant's holding ponds are "surface impoundments" for 

"storage" of wastes and therefore have not lost interim status. 

(2) Defendant's compliance with groundwater monitoring and 
financial assurance requirements under RCRA has continued 
permitted status for the holding ponds. 

Even assuming for the sake of argument the applicability of 

RCRA and that the holding ponds constitute a "land disposal 

facility" subject to the November 8, 1985 LOIS provision, all of 

which Defendant disputes, Defendant's submittals pursuant to the 

parties' CAFO satisfy the groundwater monitoring and financial 

assurance requirements to continue permitted status under RCRA § 

3005(e) (2) (B). The LOIS provision relied upon by Plaintiff 

• provides that interim status shall be lost for land disposal 
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facilities on November 8, 1985, unless the owner or operator of 

• the facility "certifies that such facility is in compliance with 

all applicable groundwater monitoring and financial responsibility 

requirements." 42 u.s.c. § 6925(e)(2)(B). It is undisputed that 

AMFCO's groundwater assessment plan pursuant to the CAFO was sub

mitted to the U.S. EPA on April 23, 1985, and approved January 20, 

1986. It is further agreed between the parties that the De

fendant's standby letter of credit in the \amount of $260,000 

satisfies the financial assurance for closure requirements. 

Therefore, the only question of continuing interim status for the 

holding ponds regards the pollution liability insurance for 

occurrences from those ponds. 

As set forth in the analysis above of the parties' CAPO 

settlement agreement, the requirement on pollution liability 

insurance should be deemed stayed based upon Defendant's diligent 

but unavailing efforts to obtain such insurance under that 

provision. Furthermore, Defendant submits that, in part, it has 

complied with this RCRA regulatory provision and is excused from 

compliance with the balance due to the impossibility or commercial 

impracticability of obtaining such insurance. 

Plaintiff claims that Defendant must obtain pollution 

liability insurance coverage for sudden and non-sudden occurrences 

from the holding ponds. As to liability insurance coverage for 

"sudden" occurrences, Defendant has maintained general liability 

insurance for its business operations during the entire relevant 

time period. That general liability insurance provides coverage 

• for sudden occurrences of pollution during the relevant time 
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• 

period (although more recent policies have as a standard condition 

an "absolute pollution exclusion"). Expert testimony at trial 

will indicate that the past general liability insurance policies 

of Defendant may in fact provide coverage for liability from 

"sudden" occurrences of bodily injury or property damage to third

parties arising from the holding ponds. 

"Non-sudden" pollution liability insurance coverage is also 

known as environmental impairment liability (EIL) insurance. Not 

_only has Defendant's application for such insurance been declined, 

and Defendant been advised that the market for such insurance is 

severely constrained such that EIL policies are not practically 

available, but as well a standard EIL policy provision excludes 

coverage for "pre-existing conditions". This standard provision 

would effectively exclude liability coverage for occurrences from 

the holding ponds. 

Based upon these circumstances, it is impossible for Defendant 

to perform this alleged regulatory obligation, and such is a valid 

defense to this action. 3 See, Buckeye Power, Inc. v. 

Environmental Protection Agency, 481 F.2d 162 (6th Cir. 1973). 

Due to the impossibility of performance of the particular 

provision allegedly requiring that the Defendant obtain this 

pollution liability insurance, such should be read out of the 

requirements for continuing interim status. See, Roger's Plaza, 

3 
Of course, the CAFO provision on pollution liability insurance 

coverage should take precedence and clearly indicates Defendant's 
compliance with such allegedly applicable requirement. See also, 
40 C.F.R. § 265.147(c) & (d) {providing for variances and 
adjustments of financial assurance requirements). 
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Inc. v. S.S. Kresge Company, 32 Mich. App. 724; 189 N.W.2d 346 

• (1971). Moreover, expert testimony will indicate that such 

• 

insurance, even where the insurer is willing to underwrite the 

risks, is prohibitively expensive in terms of premium and 

deductible so as to be commercially impracticable. See, 6 

Williston on Contracts § 1931. Especially in light of the fact 

that coverage would not be obtained for occurrences from the 

ponds, Defendant should not be required to suffer such extreme 

financial burdens to accomplish a futile act. See also, Bissell 

v. L.W. Adison Company, 9 Mich. App. 276; 156 N.W.2d 623 (1967). 

See, in general, The Matter of Landfill, Inc., Docket No. IV-85-

62-R (September 16, 1986) (U.S. EPA administrative law judge's 

opinion finding respondent not liable for failure to have 

liability insurance coverage based upon good faith belief of 

government waiver and that respondent could not obtain the 

requisite insurance). 

Based upon Defendant's compliance with the groundwater moni

toring requirements, establishment of financial assurance for 

closure, partial compliance with the pollution liability insurance 

requirements for sudden occurrences, and the impossibility or 

impracticability of obtaining pollution liability insurance 

coverage for non-sudden occurrences from the holding ponds, 

Defendant has satisfied the regulatory requirements for continuing 

interim status for the holding ponds. There simply was nothing 

more that Defendant AMFCO could have done to fulfill these 

allegedly applicable regulatory requirements . 
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• 

(3) The Defendant's U.S. EPA-approved Closure Plan constitutes 
a permit by estoppel or RCRA compliance even upon loss of 
interim status . 

Plaintiff's claim herein is that Defendant lost interim status 

for the use and operation of the holding ponds on November 8, 

1985, and that Defendant therefore was obligated to close those 

ponds. Without admitting that RCRA is applicable to the holding 

ponds or that interim status for the holding ponds has been 

terminated, AMFCO's Closure Plan, as approved by U.S. EPA and 

__ MDNR, further supports Defendant's continued use and operation of 

the holding ponds subsequent to November 8, 1985. 

The Closure Plan at various points explicitly indicates that 

the Defendant's obligation to close the holding ponds arises only 

upon full operational status of AMFCO's upgraded wastewater 

treatment system for discharge bypassing the holding ponds under 

the Defendant's NPDES permit. Closure simply could not commence 

until the Defendant's wastewater treatment system was upgraded and 

fully operational, and such was a stipulated part of the NPDES 

perrni t and Closure Plan pursuant thereto. It is clear from the 

approved Closure Plan that Defendant would continue to use the 

holding ponds until such time as the wastewater treatment system 

was fully upgraded and operational. This express pre-condition to 

closure agreed upon by U.S. EPA estops Plaintiff herein from 

denying permission for Defendant's continued use and operation of 

the holding ponds. See, 27 A.L.R. Fed. 702, "Modern Status of 

Applicability of Doctrine of Estoppel Against Federal Government 

and its Agencies," especially§ 17 (Oct. 1987 Supp.) . 
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Not only does the U.S. EPA and MDNR approval of Defendant's 

• Closure Plan result in a permit by estoppel for the continued use 

and operation of the holding ponds, but Plaintiff's argument that 

Defendant has failed to meet its closure obligation for the ponds 

is also avoided. Plaintiff alleges that Defendant, based upon the 

November 8, 1985 LOIS provision for land disposal facilities, was 

obliged to commence closure at that time. Based upon the approved 

terms and conditions of AMFCO's Closure Plan, however, Defendant 

• 

_Ji.as arguably done so. Since closure is not to commence until the 

wastewater treatment system is upgraded and fully operational for 

discharge bypassing the holding ponds, triggering the closure 

obligation requires Defendant only to comply with that Plan 

subject to the express pre-condition to closure. 4 Since 

Defendant's conduct is without dispute consistent with the 

approved Closure Plan in ceasing discharge to the holding ponds 

upon upgrading and commencing operation of the wastewater 

treatment system, there has been no violation of the loss of 

interim status (LOIS) provision relied upon by Plaintiff. 

IV. THE CIVIL PENALTY ANALYSIS 
DETERMINED. 

SHOULD RCRA LIABILITY BE 

Al though Defendant of course denies that any RCRA 1 iabili ty 

would be appropriately imposed upon it herein, it submits the 

following as the relevant analysis of any such penalty. 

4 
It is provided at 40 C.F.R. § 265.113(a)(l)(i) & (a)(2), that 

the U.S. EPA may extend the commencement of closure and thereby 
permit the continued use of a waste storage or disposal 
facility. The Defendant's U.S. EPA-approved Closure Plan which 
expressly permits the continued use of the holding ponds pending 
certain pre-conditions to closure is therefore consistent with and 
may be deemed pursuant to this regulatory authority. 
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First, if the CAFO is deemed controlling in this dispute, but 

• Defendant is found to have violated that settlement agreement, the 

extent of civil penalty is limited to a maximum of the $13,000 

balance of the agreed upon $16,000 amount. 

• 

If the Defendant is found in violation of RCRA but the CAPO is 

held not controlling as an accord and satisfaction or res 

judicata, the relevant civil penalty factors are set forth in the 

RCRA statute itself and the U.S. EPA "RCRA Civil Penalty Policy" 

__(May 8, 1984). Section 3008(a) (3) of RCRA provides for taking 

into account in calculating a civil penalty (1) the seriousness of 

the violation, and (2) any good faith efforts to comply with the 

requirements applicable. 42 U.S.C. § 6928(a)(3). From this 

statutory authority, the U.S. EPA has extrapolated factors to be 

considered in determining an appropriate penalty based upon the 

gravity of the violation committed, including the extent of 

deviation from the requirement; the potential for human and 

environmental harm from the violation; the quantity of waste 

involved; good faith efforts to comply; the degree of willfulness 

or lack of due care; any history of non-compliance; any economic 

benefit from non-compliance; the Defendant's ability to pay; and 

"other unique factors" on a case-by-case basis. 

The multitude of environmental compliance efforts engaged in 

by AMFCO prior to and during the entire relevant time period 

indicates fully Defendant's good faith efforts to comply and due 

care in attempting to obtain compliance. Furthermore, the only 

alleged continuing 

insurance, which is 

violation regards pollution liability 

impossible or commercially impracticable to 
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• 

obtain, despite Defendant's diligent efforts. This alleged 

• violation, of course, poses no potential threat to human health or 

the environment, and evidences no willfulness on Defendant's 

• 

part. Next, in that Defendant has had available at all relevant 

times financial assurance for closure, at its expense, and has 

expended great sums to establish the wastewater treatment system 

which exceeds Defendant's alleged regulatory requirements, there 

has been no economic benefit from the alleged non-compliance. 

_yinally, the maze of environmental regulations and regulators to 

which Defendant has been submitted, and with which Defendant has 

consistently sought to comply in good faith, cons ti tut es "other 

unique factors" to mitigate any civil penalty herein. 

RELIEF REQUESTED 

For all of the above reasons, Defendant Allegan Metal 

Finishing Company respectfully requests that this Court dismiss 

Plaintiff's Complaint with prejudice, or in the alternative enter 

a judgment of no cause of action against Plaintiff, and award 

Defendant its costs and attorneys' fees on this action, together 

with such further and other legal and equitable relief as may be 

just under the circumstances. 

VARNUM, RIDDERING, SCHMIDT & HOWLETT 
Attorneys for Defendant Allegan 

Metal Finishing Company 

By:Ch~~269) 

Theresa M. Pouley (P-40818) 
Business Address: 

Suite 800 
171 Monroe Avenue, N.W. 
Grand Rapids, MI 49503 
(616) 459-4186 
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Appeal from the United States District Court for the District of Oregon, D.C. 
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OPINIONBY: WRIGHT 

OPINION: 
OPINION 

Before: Eugene A. Wright, J. Clifford Wallace and Harry Pregerson, Circuit 
Judges. 

WRIGHT, Circuit Judge: 

This case requires us to determine whether failure to comply with the 60 day 
notice requirement of the Resource Conservation and Recovery Act of 1976 <RCRA) 
deprived the district court of subject matter jurisdiction ta hear this case. Of 
the seven circuits that have considered this issue, three have found that notice 
is a jurisdictional prerequisite and four have held that notice is merely 
procedural. 

We hold that proper notice is a precondition of the district court's 
jurisdiction. Because the Hallstroms failed to notify the Environment Protection 
Agency (EPA> and the Oregon Department of Environmental Quality (DEG> before 
filing suit, the district court lacked subject matter jurisdiction to hear the 
case. We remand for dismissal . • BACKGROUND (*2] 

"EXIS® 
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The Hallstroms own property near the Tillamook County landfill. They 
allege that leachate (contaminated liquid) discharged from the landfill caused 
or contributed to bacterial and chemical pollution of their surface and ground 
water. In April 1982, they filed suit against the county under 42 u.s.c. § 6972, 
claiming that the county was violating RCRA, 42 u.s.c. § 6901, et. seq. Nine 
months later they notified in writing the EPA and the DE0 of the suit. They also 
made pendent state law claims for common law nuisance, trespass, and inverse 
condemnation. 

The district court found that leachate from the landfill was polluting the 
Hallstroms 1 land in violation of RCRA and the Oregon State-Wide Water Quality 
Management Plan, which is incorporated by RCRA. The court ordered the county to 
contain the leachate within two years. The state claims were heard by a jury, 
which found for the county on all three claims. 

DISCUSSION 

42 u.s.c. § 6972(bl(1l provides: 

No action may be commenced under ..• this section ... prior to sixty days 
after the plaintiff has given notice of the violation ta -- Ci) the 
Administrator Caf the EPAJ; (iiJ the State in which the allege violation occurs; 
and [*3J (iii) any alleged violator of tanyJ permit, standard, regulation 1 
condition, requirement, prohibition, or order [pursuant to RCRAJ ... 

At least eight environmental statutes contain identical or similar notice 
provisions. Susquehanna Valley Alliance v. Three Mile Island, 619 F.Zd 231, 242 
n.12 (3d Cir. 1980), cert. denied, 449 U.S. 1096 (1981>. Courts have construed 
these provisions identically despite slight differences in wording. See 1 e.g., 
Garcia v. Cecos Int'l, Inc., 761 F.2d 76, 79 (1st Cir. 1985); Natural Resources 
Defense Council v. Train, 510 F.2d 692, 699-700 <D.C. Cir. 1974). 

This notice requirement is designed to balance the value of citizen 
enforcement of federal environmental policies against the burdens that such 
enforcement places on the EPA and the federal courts. By notifying the EPA and 
the state of potential legal action, the citiren plaintiff allows them to avoid 
litigation by investigating and correcting the alleged violation through 
non-judicial means. Garcia, 761 F .2d at 81; National Resources Defense Council-; 
510 F.2d at 700 (0.C.Cir. 1974). 

This court considers for the first time the significance of the§ 6972(b) (1) 
requirement. [*4] Two conflicting interpretations divide the circuits that 
have considered this section. 

The "pragmatic approach," adopted by the Second, Third, Eighth, and District 
of Columbia Circuits, treats the notice requirement in the federal environmental 
statutes as procedural. See, e.g., Natural Resources Defense council v. 
Callaway, 524 F.2d 79, 63-84 (2d Cir. 1975); Susquehanna Valley Alliance, 619 
F.2d at 243; Hempstead County and Nevada County Project v. U.S.E.P.A., 700 F.Zd 
459, 463 <8th Cir. 1983); Natural Resources Defense Council v. Train, 510 F.2d 
692 (D.C.Cir. 1974>. Failure to satisfy its terms may be cured by the court 
staying proceedings for 60 days so that the purpose of the notice requirement 
may be met. Under this approach, so long as 60 days elapse before the district 
court takes action, formal compliance with the terms of the requirement is not 
required. 
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This approach focuses on the role and right of the citizen in enforcing 
federal environmental policies. See, e.g., Natural Resources Defense council, 
510 F.2d at 700 ("[clitizens can be a useful instrument for detecting violations 
and bringing them to the attention of the enforcement agencies and courts 
(*5] alike."> Adherents of this view believe that strict application and 
enforcement of the notice requirement is contrary to Congress' intent in 
permitting citizen actions. Such a construction would frustrate citizen 
enforcement of the act, Pymatuning Water Shed Citizens, etc. v. Eaton, 644 F.2d 
995, 996 (3d Cir. 1981), and treat citizens as "troublemakers" rather than 
"welcome participants in the vindication of environmental interests." Proffitt 
v. Commissioners, Township of Bristol, 754 F.2d 504, 506 (3d Cir. 1985). 

We adopt Judge Wisdom's better reasoned "jurisdictional prerequisite 
approach,'' set forth in Garcia, 761 F.Zd at 78. See also Walls v. Waste Resource 
Corp., 761 f .Zd 311, 316 (6th Cir.1985>; City of Highland ParK v. Train, 519 
F.2_ct 681 (7th Cir. 1975), cert. denied, 424 U.S. 927 (1976). This approach 
focuses on the plain language of the statute and the policy concerns underlying 
the notice requirement. 

Judge Wisdom wrote, "The plain language of§ 6972(b) commands sixty days' 
notice before commencement of the suit. Ta accept anything less 'constitutes, in 
effect, judicial amendment in abrogation of explicit, unconditional statutory 
language,'" Garcia, C*6l 761 F.2d at 78. "The notice requirement is not a 
technical wrinkle or superfluous formality that federal courts may waive at will 
..• CI3t is part of the jurisdictional conferral from Congress that cannot be 
altered by the courts." Id. at 79. 

Strict application of the notice requirement is supported by an exception 
within§ 6972 which waives the 60 day notice requirement if the alleged 
violation involves hazardous waste. 42 u.s.c. § 6972. This provisions makes 
clear that Congress considered the 60-day notice requirement and intended that 
it apply in all cases, except those involving hazardous waste. 

We also agree with the First Circuit that the jurisdictional interpretation 
of§ 6972(b) serves better the underlying policy aims of encouraging 
non-judicial resolution of environmental conflicts. As it noted, once a suit is 
filed, positions became hardened, parties incur legal fees, and relations become 
adversarial so that cooperation and compromise is less likely. Garcia, 761 F.Zd 
at 82. The pragmatic approach fails to recognize that "a mere adjustment of the 
trial date or the filing of a supplemental or amended complaint to cure 
defective notice cannot restore a sixty-day [*7] non-adversarial period ta 
the parties." Id. 

Section 6972Cb> and its legislative history reflect Congress's belief that 
the citi~en-plaintiff working with the state or the EPA ~an better resolve 
environmental disputes than can the courts. congress believed that citizen 
enforcement through the courts should be secondary to administrative enforcement 
by the EPA. The notice requirement of§ 6972(b) was intended to "trigger 
administrative action to get the relief that Cthe citizen] might otherwise seek 
in the courts." 116 Cong. Rec. 32,927 (1970). 

Anything other than a literal interpretation of the 60-day notice requirement 
of the federal environmental statutes would effectively render those provisions 
worthless. For instances, if a citizen-plaintiff could file a suit under RCRA 
without following the notice requirements and avoid a motion ta dismiss simply 
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by arguing that the EPA or other relevant authority had more than 60 days to act 
prior to the commencement of trial or discovery proceedings, then, under the 
realities of modern-day litigation, no one would ever comply with this 
requirement. We will not attribute to Congress an intent to enact a provision 
after hours of debate that C•Bl could be evaded by every potential plaintiff, 
thus rendering it meaningless. 

Nan-judicial resolution of such conflicts is more likely if parties consider 
their interests and positions in a non-adversarial setting before suit is filed. 
Litigation should be a last resort only after other efforts have failed. See 
comments of Senators Muskie and Hart, 116 Cong. Rec. at 33,103 - 33,104 (1970). 
We believe that the "jurisdictional prerequisite" approach is more consistent 
with this design than the pragmatic approach. 

The Hallstram's failure to notify the EPA and DEG 60 days before filing suit 
against the county barred the district court's subject matter jurisdiction over 
th~ RCRA claim. Because the court lacked federal jurisdiction at the time the 
suit was filed, it lacked pendent jurisdiction also. The federal court 1 s power 
to exercise pendent jurisdiction d~rives from its federal jurisdiction. See 
United Mine Workers of America v. Gibbs, 383 U.S. 715, 725 (1966); Hunter v. 
United Van Lines, 746 F.2d 635, 649 (9th Cir. 1984), cert. denied, 474 U.S. 863 
( 1985) . 

Without federal jurisdiction, a federal court has no power to hear state 
claims. Hunter, 746 F.2d at 649: "The federal court acquires its power over the 
[pendent] claim .•. only if the court has previously properly been seized of 
jurisdiction. The federal court's jurisdiction over the state-law claim is 
entirely derivative of its jurisdiction over the federal claim." [citations 
omitted]. The case is remanded to dismiss and vacate the court's opinion. We 
reverse the award of fees to the county. 

DISSENTBY: PREGERSON 

DISSENT: 
PREGERSON, Circuit Judge, dissenting: 

The majority holds that the 60-day notice requirement of 42 u.s.c. § 697Z<bJ 
is jurisdictional. It therefore holds that the district court lacked -
jurisdiction over this action, even though the EPA and the Oregon Department of 
Environmental Quality received written notice of the action more than two years 
before trial began. By requiring dismissal, the majority [*9] exalts form 
over substance. I therefore dissent. 

The Hallstroms filed their complaint on April 9, 1982. They gave written 
notice to the EPA and the Oregon Department of Environmental Quality (DEQ) an 
March 2, 1983. The EPA had actual notice in December 1982; the DEG in January 
1983. The trial began on July 22, 1985. 

Section 6972 of the Resource Conservation Recovery Act (RCRA), 42 u.s.c. § 

6972 allows for citizen enforcement of certain statutory provisions. Section 
6972Cb) (1) provides that "CnJo action may be commenced under ... this section 
... prior to 60 days after the plaintiff has given notice of the violation 
to--(1) the Administrator; (ii) the State in which the alleged violation occurs; 
and Ciii) to any alleged violator .•.. " we must decide whether this 
requirement acts to deprive a district court of jurisdiction over an action 
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831 F.2d 889; 1987 U.S. App. LEXIS 14531; 18 ELR 20149 

filed in the court before 60 days have elapsed . 
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The majority of the circuits that have addressed this issue have held that 
the 60-day notice requirement is procedural, not jurisdictional. See, e.g., 
Hempstead County & Nevada County Project v. EPA, 700 F.2d 459, 463 (8th Cir. 
19B3>; Susquehanna Valley Alliance v. Three Mile Island Nuclear C*10J 
Reactor, 619 F.Zd 231, 243 (3d Cir. 1980} (construing an identical provision of 
the Federal Water Pollution Control Actl, cert. denied, 449 U.S. 1096 (1981); 
Natural Resources Defense Council v. Calloway, 524 F.2d 79, 83-84 (2d Cir. 1975) 
(construing the Federal Water Pollution Control Act); Natural Resources Defense 
Council v. Train, 510 F .2d 692, 699-700 rn.c. Cir. 1974) (construing amendments 
to the Clean Air Act). I agree. 

One of the purposes of the 60-day notice requirement is to allow the EPA to 
enforce the statute. The majority, while recognizing this purpose, contends that 
"the jurisdictional interpretation of§ 6972(b) serves better the underlying 
pol1cy aims of encouraging nan-judicial resolution of environmental conflicts. 11 

Slip op. at . This case illustrates the weakeness of that view. At oral 
argument, counsel for the Hallstroms stated that the EPA was well aware of the 
conflict between the Hallstrams and Tillamook County. In fact, EPA personnel 
had called him at various stages of the district court action to asK how it was 
proceeding. At no time did the EPA indicate any interest in enforcing the 
statute; it was content to let the Hallstroms proceed [*11 l 111i th their 
c 1 t i z.en s I s u 1 t . 

I would interpret the statute to require that 60 days elapse before the 
district court may act. This approach furthers the goal of agency enforcement: 
it allows the agency to consider the alleged violation for 60 days. If the 
agency has taken no action after 60 days, the district court may proceed. It 
would be "excessively formalistic" to require the district court to dismiss the 
action and the parties to refile. Susquehanna Valley Alliance, 619 f.2d at 243 . 
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UNITED STATES DISTRICT COURT 
WESTERN DISTRICT OF MICHIGAN 

SOUTHERN DIVISION 

UNITED STATES OF AMERICA, 

Plaintiff, 

V 

ALLEGAN METAL FINISHING 
COMPANY, 

Defendant. 

------------------I 

Civil Action No. K86-441 

Hon. Richard A. Enslen 

DEFENDANT'S REQUESTED SPECIAL 
VOIR DIRE QUESTIONS, JURY 
INSTRUCTIONS, THEORY AND CLAIM, 
AND SPECIAL VERDICT FORM 

NOW COMES Defendant Allegan Metal Finishing Company, by and 

through its attorneys, Varnum, Riddering, Schmidt & Howlett, and 

hereby requests that the Court ask the following special voir dire 

questions (Attachment A), give the attached jury instructions numbered 

1 through 55 (Attachment B), present to the jury Defendant's theory 

and claim (Attachment C), and use the special verdict form (Attachment 

D), for the trial of this matter. 

Dated: April 2...J, 1988 

VARNUM, RIDDERING, SCHMIDT & HOWLETT 
Attorneys for Defendant Allegan 

Metal Finishing Company 

By: 
-=-;.::::..:~!!lc,oQ~~~~-= .... ~o;;:;1:-'.=-=--::-=--.-------
C ha r le s M. Denton (P- 3269) 
Theresa M. Pouley (P-40818) 

Business Address: 
Suite 800 
171 Monroe Avenue, N.W. 
Grand Rapids, MI 49503 

Business Telephone: 
(616) 459-4186 
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UNITED STATES DISTRICT COURT 
WESTERN DISTRICT OF MICHIGAN 

SOUTHERN DIVISION 

UNITED STATES OF AMERICA, 

Plaintiff, 

V 

ALLEGAN METAL FINISHING 
COMPANY, 

Defendant. 

------------------I 

Civil Action No. K86-441 

Hon. Richard A. Enslen 

DEFENDANT'S REQUESTED 
SPECIAL VOIR DIRE QUESTIONS 

NOW COMES Defendant, by and through its attorneys, Varnum, 

Riddering, Schmidt & Howlett, and hereby requests the Court to ask 

the following special voir dire questions of the prospective jurors 

for the trial of this action: 

1. Do you reside, work or own property in the vicinity of 

Allegan Metal Finishing Company, 1274 Lincoln Road, Allegan, Michigan 

(situated between Michigan Route 89 and the Kalamazoo River)? ' 

2. Do you reside, work or own property adjacent to the Kalamazoo 

River? 

3. Do you or any of your immediate family work for the U.S. 

Environmental Protection Agency, Michigan Department of Natural 

Resources, Michigan Department of Public Health, County Department 

of Public Works, County Department of Health, etc.? 

4. Do any of you believe that all chemicals and waste byproducts 

are hazardous or toxic? 

5. Do any of you belong to Sierra Club, West Michigan 

Environmental Action Council, National Defense Fund, or other 

• environmental action groups? 
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6. Have any of you ever been a plaintiff or defendant in any 

nuisance, real estate, or environmental litigation? If so, describe . 

7. Do any of you know any of the witnesses listed by either of 

the parties? If so describe. 

8. Are any of you employed with any insurance agency or 

brokerage, or have as part of your job responsibilities placement of 

insurance coverage? 

9. Are any of you chemists or environmental engineers? 

Dated: 
'; r

April ,t.....:, , 1988 

VARNUM, RIDDERING, SCHMIDT & HOWLETT 
Attorneys for Defendant Allegan 

Metal Finishing Company 

,,,7. ~--.t'J l,jj ,- ,,, 
~ { -

By: ~ ~ 
Charles M. enton (P-33269) 
Theresa M. Pouley (P-40818) 

Business Address: 
Suite 800 
171 Monroe Avenue, N.W. 
Grand Rapids, MI 49503 

Business Telephone: 
(616) 459-4186 
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DEFENDANT'S PROPOSED 
JURY INSTRUCTION NO. 1 

Pre-Trial Instructions -
Duty of a Jury 

Now that you have been sworn, I will briefly tell you some

thing about your duties as jurors and give you some instruc-

tions. At the end of the trial, I will give you more detailed 

instructions and those instructions will control your delibera

tions. 

It will be your duty to decide from the evidence what the 

facts are. You, and you alone, are the judges of the facts. You 

will hear evidence, decide what the facts are, and then apply 

those facts to the law that I will give you. That is how you will 

reach your verdict. In doing so, you must follow the law whether 

you agree with it or not. 

You must not take anything I may say or do during the trial as 

indicating what your verdict should be. Don't be influenced by my 

taking notes at times. What I write down may have nothing to do 

with what you will be concerned with at this trial. 

Authority: 

Devitt, Blackmar and Wolff, 3 Federal Jury Practice and 
Instructions, § 70.01 (1987); 

Manual of Model Jury Instructions for the 9th Circuit, § 10.01 
(1985) . 
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DEFENDANT'S PROPOSED 
JORY INSTRUCTION NO. 2 

Pre-Trial Instructions -
Bench Conferences and Recesses 

From time to time during the trial, it may become necessary 

for me to talk with the lawyers out of the hearing of the jury, 

either by having a conference at the bench when the jury is 

present in the courtroom, or by calling a recess. Please under

stand that while you are waiting, we are working. The purpose of 

- these conferences is not to keep relevant information from you, 

but to decide how certain evidence is to be treated under the 

Rules of Evidence and to avoid confusion and error. 

We will, of course, do what we can to keep the number and 

length of these conferences to a minimum. I may not always grant 

an attorney's request for a conference. Do not consider my 

granting or denying a request for a conference as any indication 

of my opinion of the case or of what your verdict should be. 

Authority: 

Devitt, Blackmar and Wolff, supra, § 70.02; 

Manual of Model Jury Instructions for the 9th Circuit, supra, 
§ 11. 02 . 

-2-
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DEFENDANT'S PROPOSED 
JURY INSTRUCTION NO. 3 

Pre-Trial Instructions 
Elements of the Claims and Defenses 

I will give you detailed instructions on the law at the end of 

the case and those instructions will control your deliberations 

and decisions. But in order to help you follow the evidence, I 

will now give you a brief summary of the claims and defenses. In 

this case, Plaintiff claims that the Defendant Allegan Metal 

- Finishing Company has violated an agreement it entered into with 

the U.S. Environmental Protection Agency and the federal Resource 

Conservation and Recovery Act (RCRA). On the other hand, 

Defendant in this case claims that it has met all requirements of 

the agreement; that the Resource Conservation and Recovery Act 

does not apply to it; and that it has in fact followed the 

applicable state and federal environmental laws. 

Plaintiff must prove the following elements to prove its case: 

1. That the Resource Conservation and Recovery Act (RCRA) is 
applicable to this Defendant's holding ponds; 

2. That Plaintiff gave adequate notice to the State of 
Michigan under the Resource Conservation and Recovery Act to be 
allowed to prosecute this case; 

3. That the Defendant is not in compliance with the 
allegedly applicable RCRA regulations and does not have permitted 
status for the holding ponds on its premises; 

4. That Defendant is under a current obligation to close the 
ponds on its premises and has not fulfilled that obligation, and; 

5. That Defendant violated with the Consent Agreement and 
Final Order entered into between the parties. 

If Plaintiff proves all of the foregoing elements, then 

Defendant must prove the following elements to establish its 

defenses: 

-3-
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l. That the United States Environmental Protection Agency 
agreed to accept substituted performance under the Consent Agree
ment and Final Order; 

2. That the Consent Agreement and Final Order is ambiguous 
and that its performance was acceptable under a reasonable inter
pretation of the agreement; 

3. That the United States of America acted in an affirmative 
manner on the representations made by the United States in 
attempting to comply with the Resource Conservation and Recovery 
Act and the consent agreement; and 

4. That all the issues that are presently being litigated 
have been previously settled and thus this action is barred by the 

_ Consent Agreement and Final Order; 

Authority: 

Devitt, Blackmar and Wolff, supra, § 70.02; 

Manual of Model Jury Instructions for the 9th Circuit, supra, 
§ 10.09 . 

-4-
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DEFENDANT'S PROPOSED 
JORY INSTRUCTION NO. 4 

Pre-Trial Instructions 
Burden of Proof 

The burden is on the Plaintiff in a civil action, such as 

this, to prove every essential element of its claim by a prepon-

derance of the evidence. If the proof should fail to establish 

any essential element of Plaintiff's claim by a preponderance of 

the evidence in the case, the jury should find for the Defendant 

- as to that claim. 

As to certain affirmative defenses which will be discussed 

later in these instructions, however, the burden of establishing 

the essential facts is on the Defendant, as I will explain. 

To "establish by the preponderance of the evidence," means to 

prove that something is more likely so than not so. In other 

words, a preponderance of the evidence in this case means such 

evidence as, when considered and compared with that opposed to it, 

has more convincing force and produces in your mind belief that 

what is sought to be proved is more likely true than not true. 

In determining whether any fact in issue has been proved by a 

preponderance of the evidence in this case, the jury may, unless 

otherwise instructed, consider the testimony of all witnesses, 

regardless of who may have called them, and all exhibits received 

in evidence, regardless of who may have produced them. 

Authority: 

Devitt, Blackmar and Wolff, supra, § 72.01; 

Fifth Circuit District Judges' Association, Pattern Jury 
Instructions, Civil Case, No. 7(a), 7(b) (1983); 

-5-
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Manual of Model Jury Instructions for the 9th Circuit, supra, 
§ 12.01. 
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DEFENDANT'S PROPOSED 
JURY INSTRUCTION NO. 5 

Pre-Trial Instructions -
Evidence in the Case 

The evidence in the case will consist of sworn testimony of 

the witnesses, regardless of who may have called them, and all 

exhibits received in evidence, regardless of who may have produced 

them, and all facts which may have been judicially noticed, and 

which I instruct you to take as true for the purposes of the case. 

Statements and arguments of counsel are not evidence in the 

case, unless made as an admission or stipulation of fact. When 

the attorneys on both sides stipulate or agree to the existence of 

a fact, you must, unless otherwise instructed, accept the stipula

tion as evidence and regard the fact as proved. 

The court may take judicial notice of certain facts or 

events. When the court declares that it will take judicial notice 

of some fact or event, you must accept that fact as true. 

Any evidence as to which an objection is sustained by the 

court, and any evidence ordered stricken by the court, must be 

entirely disregarded. Anything you may have seen or heard outside 

the courtroom is not evidence, and must be entirely disregarded. 

Some evidence is submitted for a limited purpose only. When I 

instruct you that an item of evidence has been submitted for a 

limited purpose, you must only consider it for that limited 

purpose and for no other. 

In the final analysis, however, you will have to make your 

decisions based on what you recall of the evidence. You will not 

have a written transcript to consult, and it is difficult and time 

-7-
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consuming for the reporter to read back lengthy testimony. I urge 

you to pay close attention to the testimony as it is given. 

Authority: 

Devitt, Blackmar and Wolff, supra, § 70.03; 

Manual of Model Jury Instructions for the 9th Circuit, supra, 
§§ 10.02, 10.03, and 10.05; 

Fifth Circuit, Pattern Jury Instructions, supra, No. 3B . 

-8-
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DEFENDANT'S PROPOSED 
JORY INSTRUCTION NO. 6 

Pre-Trial Instructions -
Note-Taking Permitted 

During this trial I will permit you to take notes. Many 

courts do not permit note-taking by jurors, and a word of caution 

is in order. There is always a tendency to attach undue impor-

tance to matters which one has written down. Some testimony which 

is considered unimportant at the time presented, and thus not 

- written down, takes on greater importance later in the trial in 

light of the evidence presented. Therefore, you are instructed 

that your notes are only a tool to aid your own individual memory 

and you should not compare your notes with other jurors in deter

mining the content of any testimony or in evaluating the impor

tance of any evidence. Your notes are not evidence, and are by no 

means a complete outline of the proceedings or a list of the high-

lights at the trial. Above all, your memory should be your 

greatest asset when it comes time to deliberate and render a deci

sion in this case. 

Authority: 

Devitt, Blackmar and Wolff, supra, §70.08~ 

United States v. Johnson, 584 F.2d 148 (6th Cir. 1978), cert. 
den. 440 U.S. 918, 99 S. Ct. 1239 (1979) . 
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DEFENDANT'S PROPOSED 
JURY INSTRUCTION NO. 7 

Pre-Trial Instructions -
Stipulations at Pre-Trial Conference 

Before the trial of this case the Court held a conference with 

attorneys for all parties. At the conference the parties entered 

into certain stipulations or agreements, in which they agreed that 

facts could be taken as true without further proof. By this 

procedure it is often possible to safe much time. The stipulated 

facts are as follows: 

Plaintiff and Defendant stipulate to the following facts for 

the trial and disposition of this action: 

1. Allegan Metal Finishing Company (AMFCO) is a corporation 

organized under the laws of the State of Michigan and doing busi

ness in Allegan, Michigan. 

2. AMFCO owns and operates its sole business facility 

located at 1274 Lincoln Road, Allegan, Michigan, with the business 

premises situated between Michigan Route 89 and the Kalamazoo 

River. 

3. The AMFCO facility consists of approximately 36,660 

square feet of combined office and manufacturing facilities and 

currently employs approximately 100 people. 

4. Since approximately 1959, AMFCO has operated a business 

at the Allegan, Michigan facility that engages in zinc electro-

plating on carbon steel. This process is designed primarily to 

retard base metal degradation (or rust) on metal parts used in 

other products. AMFCO performs this electroplating process for a 

wide variety of industries. 

-10-



• 5. As part of its operations, the AMFCO facility produces 

various wastewaters as by-products, including: 

a. Zinc-cyanide rinses; 

b. Zinc-chloride rinses; 

c. Chromate rinses; and 

d. Acid and alkali rinses. 

6. AMFCO's wastewater treatment system, as of November 18, 

1980 and prior to the use of its current wastewater treatment 

- plant, included separate chemical treatment of wastewater from the 

zinc electroplating process and of wastewater from all rinses and 

related chromate post-treatments. Subsequent to this separate 

chemical treatment, the treated wastewaters were then combined and 

treated physically. 

7. Since 1972, AMFCO has maintained its two present holding 

ponds on a parcel of property situated between its manufacturing 

facility site and the Kalamazoo River. 

8. AMFCO commenced use of its two holding ponds pursuant to 

a 1972 State of Michigan Stipulation No. V-00250. Until approxi

mately October, 1987, AMFCO discharged wastewaters, treated as 

described above, f rorn its Allegan, Michigan facility into these 

holding ponds. 

9. The wastewater design flow for the AMFCO system was 

approximately 150,000 gallons per day. 

10. The discharge from AMFCO's system to the holding ponds is 

characterized by the U.S. Environmental Protection Agency (EPA) as 

wastewater treatment sludges from electroplating operations desig-

• nated by the U.S. EPA as listed hazardous waste F006 pursuant to 
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federal regulations under the Resource Conservation and Recovery 

Act (RCRA) at 40 C.F.R. Part 261, Subpart D. 

11. The holding ponds act as large sand filters. The treated 

wastewater passes through the soil allowing suspended and treated 

precipitated solids to collect within the ponds. The remaining 

solids are characterized as sludge. 

12. As of year end 1985, approximately 910 cubic yards of 

sludge existed in the south holding pond and approximately 1,130 

cubic yards of sludge existed in the north holding pond. At that 

time, the AMFCO facility generated approximately 0.25 tons per day 

of sludge, expressed on a dry weight basis. 

13. Until approximately 1981, AMFCO would periodically dredge 

the sludge out of the holding ponds and place it on the banks of 

the ponds. After the sludge dried, AMFCO arranged to have the 

sludge transported to a properly licensed off-site disposal facil

ity. AMFCO last transported for off-site disposal these dried 

sludges from these holding ponds in 1983. 

14. AMFCO has conducted an analysis of the sludge located in 

its two holding ponds. The results of the analysis, absent treat

ment with lime as proposed by AMFCO's June, 1986 delisting peti

tion, show that the sludge located in each pond contains levels of 

chromium in excess of the U.S. EPA regulatory requirements set 

forth in 40 C.F.R. Part 261, Subpart C, for chromium. 

15. On June 23, 1986, AMFCO submitted the Company's petition 

to delist the sludge in the ponds and declare such non

hazardous. The U.S. EPA has not taken final action on the delist

ing petition. 

-12-
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16. Plating bath sludges are generated and accumulate in the 

plating tanks at the AMFCO facility prior to the treatment pro

cess. These sludges, as generated prior to the treatment process, 

are designated by the U.S. EPA as listed hazardous waste FOOS 

pursuant to 40 C.F.R. Part 261, Subpart D. 

17. On or about June 23, 1980, AMFCO submitted to the U.S. 

EPA a Notification of Hazardous Waste Activity. The notification 

identified F006 as being a waste by-product generated by the AMFCO 

facility. 

18. On or about November 15, 1982, AMFCO submitted to the 

U.S. EPA an Amended Notification of Hazardous Waste Activity. The 

amended notification identified waste F008 and deleted waste F006 

as being generated by AMFCO. 

19. On December 10, 1984, the U.S. EPA issued to AMFCO an 

administrative complaint pursuant to § 3008 of RCRA, 42 u.s.c. 

§ 6928. The Administrative Complaint alleged that AMFCO failed to 

comply with the RCRA permit ting requirements and interim status 

standards for the holding ponds. 

20. AMFCO submitted a RCRA Part A interim status permit 

application for the holding ponds on February 21, 1985, and U.S. 

EPA accepted such as if timely filed. AMFCO' s Part A permit 

application identified wastes F006 and FOOS as being generated at 

the Allegan, Michigan facility. 

21. The U.S. EPA and AMFCO settled the RCRA claims at issue 

on the administrative complaint by a Consent Agreement and Final 

Order ( CAFO) entered by the U.S. EPA Regional Administrator on 

June 28, 1985. 
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2 2. On May 15, 1985, AMFCO submitted a contingency plan to 

the U.S. EPA and Michigan Department of Natural Resources (MDNR), 

which was revised for U.S. EPA and MDNR approval on June 15, 1985. 

23. On April 5, 1985, AMFCO submitted to the U.S. EPA its 

Closure Plan for the holding ponds. On August 2, 1985, the U.S. 

EPA requested changes be made to the Closure Plan and revisions 

submitted by August 31, 1985. On August 29, 1985, the revisions 

to the Closure Plan were submitted by AMFCO to the U.S. EPA. On 

September 27, 1985, the U.S. EPA approved AMFCO' s Closure Plan 

pursuant to further revisions defined by the U.S. EPA. 

24. On August 15, 1985, AMFCO submitted to U.S. EPA satis

factory hazardous waste personnel training records. 

25. On April 23, 1985, AMFCO submitted to the U.S. EPA a 

groundwater assessment plan. On July 26, 1985, the U.S. EPA 

requested revisions to the groundwater assessment plan. On 

August 29, 1985, the groundwater assessment plan was revised and 

re-submitted by AMFCO. On September 20, 1985, the U.S. EPA 

responded to AMFCO' s groundwater assessment plan revisions. On 

November 11, 1985, AMFCO submitted further revisions of the 

groundwater assessment plan to the U.S. EPA. On December 20, 

1985, the U.S. EPA responded to the November 11, 1985 revised 

groundwater assessment plan. On January 20, 1986, AMFCO's revised 

groundwater assessment plan was approved by the U.S. EPA. 

26. On January 31, 1986, AMFCO submitted to U.S. EPA an irre

vocable letter of credit with standby trust, which satisfied the 

RCRA financial assurance for closure requirements . 
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27. AMFCO has not demonstrated that it has obtained insurance 

for bodily injury and property damage to third-parties caused by 

non-sudden accidental occurrences arising from the operation of 

the holding ponds. On April 29, 1985, AMFCO submitted to U.S. EPA 

documents from The Graham Company relating to the availability of 

liability insurance for non-sudden accidental pollution occur-

rences. 

28. On January 28, 1986, pursuant to CAFO ,1 5, AMFCO sub

mitted to the U.S. EPA a check in the reduced civil penalty amount 

of $3,000, which was endorsed and cashed by the U.S. EPA. 

29. In 1981, AMFCO submitted an NPDES wastewater discharge 

permit application to the MDNR. The NPDES permit application was 

approved by MDNR by issuance on November 2, 1982 of permit No. MI 

0042772. 

30. On October 16, 1986, the U.S. EPA published notice of the 

State of Michigan's final authorization to administer the Michigan 

Hazardous Waste Management Act (1979 P.A. 64) under RCRA § 3006, 

at 51 Fed. Reg. at 36804. The State of Michigan was granted final 

RCRA authorization by the U.S. EPA effective October 30, 1986. 

Since the parties have so agreed, you are to take these facts 

as true for purposes of this case. 

Authority: 

Devitt, Blackmar and Wolff, supra, § 70.05. 
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DEFENDANT'S PROPOSED 
JORY INSTRUCTION NO. 8 

Pre-Trial Instructions -
Province of Court and Jury 

After the evidence has been heard and arguments and instruc

tions are concluded, you will retire to consider your verdict. 

You will determine the facts from all the testimony that you hear 

and the other evidence that is submitted. You are the sole and 

exclusive judges of the facts, and in that field neither I nor 

anyone else may invade your province. 

On the other hand, and with equal emphasis, I instruct you 

that you are bound to accept the rules of law that I give you 

whether you agree with them or not. 

The law of the United States permits the judge to comment on 

the evidence in the case during trial or in instructing the 

jury. Such comments are only expressions of the judge's opinion 

as to the facts and the jury may disregard them ent~rely, since 

the jurors are the sole judges of the facts. 

1: 
Authority: 

Devitt, Blackmar and Wolff, supra, § 70.06; 

United States v. Murdock, 290 U.S. 389, 393-396, 54 S. Ct. 
223, 224-226 (1933) . 
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DEFENDANT'S PROPOSED 
JURY INSTRUCTION NO. 9 

Pre-Trial Instructions -
Court's Questions to Witnesses 

During the course of a trial, I may occasionally ask questions 

of a witness in order to bring out facts not then fully covered in 

the testimony. Please do not assume that I hold any opinion on 

the matters to which my questions may have related. Remember that 

you, as jurors, are at liberty to disregard all comments of the 

court in arriving at your own findings as to the facts. 

Authority: 

Devitt, Blackmar and Wolff, supra, § 70.13 . 
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• DEFENDANT'S PROPOSED 
JURY INSTRUCTION NO. 10 

Pre-trial Instructions 
Order of Trial 

The case will proceed in the following manner: first, the 

Plaintiff, The United States of America, on behalf of the 

Environmental Protection Agency, may make an opening statement 

outlining its case. The Defendant, Allegan Metal Finishing 

Company, may also make an opening statement outlining its case 

- immediately after the Plaintiff I s statement. Neither party is 

required to make an opening statement. What is said in opening is 

not evidence, but is simply designed to provide you with an intro

duction as to the evidence which the party making the statements 

intends to produce. 

Second, the Plaintiff, The United States of America, will 

introduce evidence in support of its claim. At the conclusion of 

the Plaintiff's case, the Defendant, Allegan Metal Finishing 

Company, may introduce evidence. The Defendant, however, is not 

obligated to introduce any evidence or to call any witnesses. If 

the Defendant introduces evidence, the Plaintiff may then intro

duce rebuttal evidence. 

Third, the parties may present closing arguments to you as to 

what they consider that the evidence has shown and as to the 

inferences which they contend you should draw from the evidence. 

What is said in closing argument, just as what is said in opening 

statement, is not evidence. The arguments are designed to present 

to you the contentions of the parties based on the evidence intro-

• duced. 
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fourth, I will instruct on the law which you are to apply in 

reaching your verdict. 

Authority: 

Devitt, Blackmar and Wolff, supra, § 70.02; 

New York, Pattern Jury Instructions, PJI 1:3, 1:5, 1:6; 

Manual of Model Jury Instructions for the 9th Circuit, supra, 
§ 10.13 • 
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JORY INSTRUCTION NO. 11 

General Instructions 
Admonition Prior to Co~rt's Recess 

You will not be required to remain together while the court is 

in recess. It is important that you obey the following instruc-

tions with reference to the recesses of the court: 

First: Do not discuss the case either among yourselves or 

with anyone else during the course of the trial. In fairness to 

the parties to this lawsuit, you should keep an open mind 

throughout the trial, reaching your conclusion only during your 

final deliberations after all the evidence is in and you have 

heard the attorneys' summations and my instructions to you on the 

law, and then only after an interchange of views with the other 

members of the jury. 

Second: Do not permit any person to discuss the case in your 

presence, and if anyone does so despite your telling him not to, 

report the fact to the court as soon as you are able. You should 

not, however, discuss with your fellow jurors either that fact or 

any other fact that you feel necessary to bring to the attention 

of the court. 

Third: Though it is a normal human tendency to converse with 

people with whom one is thrown in contact, please do not, during 

the time you serve on this jury, converse within or out of the 

courtroom, with any of the parties or their attorneys or any 

witnesses. By this I mean not only do not converse about the 

case, but do not converse at all, even to pass the time of day. 

In no other way can all the parties be assured of the absolute 

impartiality they are entitled to expect from you as jurors. 
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Fourth: Do not read about the case in the newspapers, or 

listen to radio or television broadcasts about the trial. If a 

newspaper headline catches your eye, do not examine the article 

further. Media accounts may be inaccurate and may contain matters 

which are not proper evidence for your consideration. 

base your verdict solely on what is brought out in court. 

You must 

Fifth: Do not do any research or make any investigation about 

the case on your own. 

Sixth: Do not make up your mind about what the verdict should 

be until after you have gone to the jury room to decide the case 

and you and your fellow jurors have discussed the evidence. Keep 

an open mind until then. 

Authority: 

Devitt, Blackmar and Wolff, supra, 70.15; 

Model Jury Instructions for the 9th Circuit, supra, § 10.10; 

United States v, Hill, 470 F.2d 361 (D.C. Cir. 1972), 
(instruction cited with approval) . 
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• DEFENDANT'S PROPOSED 
JURY INSTRUCTION NO. 12 

General Instructions -- Introduction and Duty 
to Follow Instructions 

Members of the Jury: 

Now that you have heard the evidence and the arguments, it 

becomes my duty to give you the instructions of the court as to 

the law applicable to this case. It is your duty as jurors to 

follow the law as I shall state it to you, and to apply the law to 

the facts as you find from the evidence in the case. You are not 

to single out one instruction alone as stating the law, but must 

consider the instructions as a whole. Neither are you to be 

concerned with the wisdom of any rule of law stated by me. 

Counsel have quite properly referred to some of the governing 

rules of law in their arguments. If, however, any difference 

appears to you between the law as stated by counsel and that 

stated by the court in these instructions, you are of course to be 

governed by the court's instructions. 

Nothing I say in these instructions is to be taken as an indi

cation that I have any opinion about the facts of the case, or 

what that opinion is. 

facts, but rather yours. 

It is not my function to determine the 

You must perform your duties as jurors without bias or preju

dice as to any party. The law does not permit you to be governed 

by sympathy, prejudice or public opinion. All parties expect that 

you will carefully and impartially consider all the evidence, 

follow the law as it is now being given to you, and reach a just 

• verdict, regardless of the consequences. 
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Authority: 

Devitt, Blackmar and Wolff, supra, § 71.01 (1985); 

Fifth Circuit, Pattern Jury Instructions, supra, Nos. 1, 2A, 
2B, (1983); 

Manual of Model Jury Instructions for the 9th Circuit, supra, 
§ 12.01. 
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DEFENDANT'S PROPOSED 
JORY INSTRUCTION NO. 13 

General Instructions -- Inferences Defined -
Obedience to Law 

You are to consider only the evidence in the case. But in 

your consideration of the evidence, you are not limited to the 

bald statements of the witnesses. In other words, you are not 

limited to what you see and hear as the witnesses testify. You 

are permitted to draw, from the facts which you find have been 

proved, such reasonable inferences as seem justified in light of 

your experience. 

Inferences are deductions or conclusions which reason and 

common sense lead the jury to draw from facts which have been 

established by the evidence in the case. 

Unless and until outweighed by evidence in the case to the 

contrary, you may find that an official duty has been regularly 

performed - that private transactions have been fair and regular -

that the ordinary course of business or employment has been 

followed; that things have happened according to the ordinary 

course of nature and the ordinary habits of life - and that the 

law has been obeyed. 

Authority: 

Devitt, Blackmar and Wolff, supra, § 72.04. 

Fifth Circuit, Pattern Jury Instructions, supra, No. 3B . 
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DEFENDANT'S PROPOSED 
JORY INSTRUCTION NO. 14 

General Instructions -- All Persons 
Equal Before The Law 

This case should be considered and decided by you as an action 

between persons of equal standing in the community, of equal 

worth, and holding the same or similar stations of life. A 

corporation is entitled to the same fair trial at your hands as a 

private individual. All persons, including corporations, stand 

equal before the law and are to be dealt with as equals in a court 

of justice. 

Authority: 

Devitt, Blackmar and Wolff, supra, § 71,04; 

Fifth Circuit, Pattern Jury Instructions, supra, No. 2B • 
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DEFENDANT'S PROPOSED 
JURY INSTRUCTION NO. 15 

General Instructions -- Evidence in the Case -
Stipulations - Judicial Notice - Inferences Permitted 

Statements and arguments of counsel are not evidence in the 

case. When, however, the attorneys on both sides stipulate or 

agree as to the existence of a fact, the jury must, unless other

wise instructed, accept the stipulation and regard that fact as 

proved. The court may take notice of certain facts or events. 

When the court declares it will take judicial notice of some fact 

or event, the jury must, unless otherwise instructed, accept the 

court's declaration as evidence, and regard as proved the fact or 

event which has been judicially noticed. 

Unless you are otherwise instructed, the evidence in the case 

consisted of the sworn testimony of the witnesses, regardless of 

who may have called them; and all exhibits received in evidence, 

regardless of who may have produced them; and all facts which may 

have been submitted or stipulated; and all facts and events which 

may have been judicially noticed. 

Any evidence as to which an objection was sustained by the 

court, and any evidence ordered stricken by the court, must be 

entirely disregarded. 

Authority: 

Devitt, Blackmar and Wolff, supra, § 71.08 . 
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DEFENDANT'S PROPOSED 
JORY INSTRUCTION NO. 16 

General Instructions -- Consideration of the Evidence -
Corporate Parties' Agents and Employees 

When a corporation is involved, of course, it may act only 

through natural persons as its agents or employees, and in general 

any agent or employee of a corporation may bind the corporation by 

his acts and declarations made while acting within the scope of 

his authority delegated to him by the corporation or within the 

scope of his duties as an employee of the corporation. 

Authority: 

Devitt, Blackmar and Wolff, supra, § 71.09; 

Fifth Circuit, Pattern Jury Instructions, supra, No. 3(b); 

Manual of Model Jury Instructions for the 9th Circuit, supra, 
§ 12.12 • 
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DEFENDANT'S PROPOSED 
JURY INSTRUCTION NO. 17 

General Instructions -- Court's Comments Not Evidence 

The law of the United States permits the judge to comment to 

the jury on the evidence in the case. Such comments are only the 

expression of the judge's opinion as to the facts; you may 

disregard them entirely, since you as jurors are the sole judges 

of the facts. 

Authority: 

Devitt, Blackmar and Wolff, supra, § 71.11; 
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DEFENDANT'S PROPOSED 
JORY INSTRUCTION NO. 18 

General Instructions -- Credibility of Witnesses 

In deciding the facts of this case, you will have to decide 

which witnesses to believe and which witnesses not to believe. 

You may believe everything a witness says or only part of it or 

none of it. 

In deciding what to believe, you may consider a number of 

factors. You should carefully scrutinize all of the testimony 

given, the circumstances under which each witness has testified, 

and every matter and evidence which tends to show whether a 

witness is worthy of belief. Consider each witness' intelligence, 

motive, and state of mind, and demeanor or manner while on the 

stand. Consider the witness' ability to observe the matters as to 

which he has testified, and whether he impresses you as having an 

accurate recollection of these matters. Consider also any rela-

tion each witness may bear to either side of the case; the manner 

in which each witness might be affected by the verdict; and the 

extent to which, if at all, each witness has been either supported 

or contradicted by other evidence in the case. 

Authority: 

Devitt, Blackmar and Wolff, supra, § 73.01; 

Fifth Circuit, Pattern Jury Instructions, supra, No. 4 . 
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DEFENDANT'S PROPOSED 
.JURY INSTRUCTION NO. 19 

General Instructions -- Credibility of Witnesses -
Discrepancies in Testimony 

Inconsistencies or discrepancies in the testimony of a 

witness, or between the testimony of different witnesses, may or 

may not cause the jury to discredit such testimony. Two or more 

persons witnessing an incident or a transaction may see or hear it 

differently; an innocent misrecollection, 

recollection, is not an uncommon experience. 

like failure of 

In weighing the 

effect of a discrepancy, always consider whether it pertains to a 

matter of importance or non-important detail, and whether the 

discrepancy results from an innocent or an intentional falsehood. 

After making your own judgment, you will give the testimony of 

each witness such weight, if any, as you may think it deserves. 

Authority: 

Devitt, Blackmar and Wolff, supra, § 73.01; 

Fifth Circuit, Pattern Jury Instructions, supra, No. 4 . 
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DEFENDANT'S PROPOSED 
JORY INSTRUCTION NO. 20 

General Instructions 
Impeachment - Inconsistent Statements of Conduct 

A witness may be discredited or impeached by contradictory 

evidence by showing that he testified falsely concerning a 

material matter, or by evidence that at some other time the 

witness has said or done something or failed to say or do 

something which is inconsistent with the witness' present 

testimony. 

If you believe any witness has been impeached and thus 

discredited, it is your exclusive province to give the testimony 

of that witness such credibility, if any, as you may think it 

deserves. 

If a witness is shown knowingly to having testified falsely 

concerning any material matter, you have a right to distrust such 

witness' testimony and other particulars and may reject all of the 

testimony of that witness or give it such credibility as you may 

think it deserves. 

Authority: 

Devitt, Blackmar and Wolff, supra, § 73.04; 

Fifth Circuit, Pattern Jury Instruction, supra, No. SA • 
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DEFENDANT'S PROPOSED 
JURY INSTRUCTION NO. 21 

General Instructions -- Number of Witnesses 

You are not bound to decide any issue of fact in accordance 

with the testimony of any number of witnesses which does not 

produce in your minds belief in the likelihood of truth, as 

against the testimony of a lesser number of witnesses or other 

evidence which does not produce such belief in your minds. The 

test is not which side brings the greater number of witnesses, or 

presents the greater quantity of evidence; but which witness, and 

which evidence appeals to your minds as being most accurate, and 

otherwise trustworthy. 

Authority: 

Devitt, Blackmar and Wolff, supra, § 72.13 . 
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DEFENDANT'S PROPOSED 
JORY INSTRUCTION NO. 22 

General Instructions -
Opinion Evidence - Expert Witness 

The rules of evidence per·mit "expert witnesses" to testify as 

to their opinions or conclusions. Witnesses who, by education and 

experience, have become expert in some art, science, profession, 

or calling, may state their opinions as to relevant and material 

matters, in which they profess to be an expert, and may also state 

- their reasons for the opinion. You should consider each expert 

opinion received in evidence in this case, and give it such weight 

as you may think it deserves. If you should decide that the 

opinion of an expert witness is not based upon sufficient educa

tion and experience, or if you should conclude the reasons given 

in support of the opinion are not sound, or if you feel that it is 

outweighed by other evidence, you may disregard the opinion 

entirely. 

Authority: 

Devitt, Blackmar and Wolff, supra, § 72.02; 

Salem v. United States Lines Company, 370 U.S. 31, 35; 82 S. 
Ct. 1119, 1112 (1962), reh'g den. 370 U.S. 965; 82 S. Ct. 1578 
(1962), on remand 304 F.2d 672 (2nd Cir. 1962) . 
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DEFENDANT'S PROPOSED 
JORY INSTRUCTION NO. 23 

General Instructions -- Charts and Summaries 

Certain charts and summaries have been shown to you in order 

to help explain the facts disclosed by the records and other docu

ments which are in evidence in this case. However, such charts or 

summaries are not in and of themselves evidence or proof of any 

facts. If such charts or summaries do not correctly reflect facts 

or figures shown by the evidence in the case, you should disregard 

them. 

In other words, such charts or summaries are used only as a 

matter of convenience; so if and to the extent that you find that 

they are not in truth summaries of facts or figures shown by the 

evidence in the case, you are to disregard them. 

Author i t_y: 

Devitt, Blackmar and Wolff, supra, § 72.08; 

Corbett v United States, 238 F.2d 557 (9th Cir. 1956), cert. 
den. 352 U.S. 990, 77 S. Ct. 387 (1957); 

Manual of Model Jury Instructions for the 9th Circuit, 1984 
Edition, § 12.08; 

Federal Rule of Evidence 1006 . 
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DEFENDANT'S PROPOSED 
JURY INSTRUCTION NO. 24 

Oral Admissions -- Viewed With Caution 

Evidence as to oral admissions, claimed to have been made 

outside of court by a party to any case, should always be 

considered with caution and weighed with great care. The person 

making the alleged admission may have been mistaken, or may not 

have expressed clearly the meaning intended; or the witness testi

fying to an alleged admission may have misunderstood or may have 

misquoted what was actually said. 

However, when an oral admission made outside of court is 

proved by reliable evidence, such an admission may be treated as 

trustworthy and should be considered along with all other evidence 

in the case. 

Authority: 

Devitt, Blackmar and Wolff, supra, § 72.12 . 
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DEFENDANT'S PROPOSED 
JURY INSTRUCTION NO. 25 

General Instructions - Preponderance of Evidence 

The burden is on the Plaintiff in a civil action, such as 

this, to prove every essential element of his claim by a prepon-

derance of the evidence. If the proof should fail to establish 

any essential element of Plaintiff's claim by a preponderance of 

the evidence in the case, the jury should find for the Defendant 

_ as to that claim. 

As to certain affirmative defenses which will be discussed 

later in these instructions, however, the burden of establishing 

the essential facts is on the Defendant, as I will explain. 

To "establish by the preponderance of the evidence," means to 

prove that something is more likely so than not so. In other 

words, a preponderance of the evidence in the case means such 

evidence as, when considered and compared with that opposed to it, 

has more convincing force, and produces in your mind belief that 

what is sought to be proved is more likely true than not true. 

In determining whether any fact in issue has been proved by a 

preponderance of the evidence in this case, the jury may, unless 

otherwise instructed, consider the testimony of all witnesses, 

regardless of who may have called them, and all exhibits received 

in evidence, regardless of who may have produced them. 

Authority: 

Devitt, Blackmar and Wolff, supra, § 72.01; 

Fifth Circuit, Pattern Jury Instructions, supra, Nos. 7A, 7B; 
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Manual of Model Jury Instructions for the 9th Circuit, supra, 
§ 12.01 • 

-37-



• 

• 

DEFENDANT'S PROPOSED 
JORY INSTRUCTION NO. 26 

Introduction 

The Plaintiff the United States is asserting two claims 

against the Defendant Allegan Metal Finishing Company. I will now 

explain those claims to you and the elements that Plaintiff must 

prove in order to establish each claim . 
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DEFENDANT'S PROPOSED 
JURY INSTRUCTION NO. 27 

Resource Conservation and Recovery Act (RCRA)-
Introduction 

The first claim advanced by the Plaintiff is that the 

Defendant has violated the Resource Conservation and Recovery Act 

(RCRA). In considering this claim, you must first determine 

whether the Resource Conservation and Recovery Act applies to the 

Defendant Allegan Metal Finishing Company • 
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DEFENDANT'S PROPOSED 
JURY INSTRUCTION NO. 28 

Resource Conservation and Recovery Act (RCRA) -
Applicability 

As a prerequisite to a finding that the Resource Conservation 

and Recovery Act applies to this Defendant, the Plaintiff must 

prove each and every one of the following: 

1. That the Defendant's facility was not at all 

relevant times subject to the Federal Water 

Pollution Control Act; 

2. That the Plaintiff gave the required notice to the 

State of Michigan before it began any enforcement 

action against Allegan Metal Finishing Company; 

Authority: 

42 u.s.c. §6928(a)(2); 

32 u.s.c. §6925(j)(3); 

40 C.F.R. §260.lO(a); 

United States v. Conservation Chemical Company, 660 Fed. Sup. 
1263 (N.D. Ind. 1987) and Civ. No. H83-9 (slip op., Sept. 18, 
1987) . 
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DEFENDANT'S PROPOSED 

JURY INSTRUCTION NO. 29 

The Federal Resource Conservation and Recovery Act (RCRA) 

Applicability 

The first pre-requisite Plaintiff must prove is that the 

Defendants use of the holding ponds is not regulated by the Water 

- Pollution Control Act. As a matter of law, if you find the 

Defendant's operation in this regard is regulated under the Water 

Pollution Control Act, then the Defendant Allegan Metal Finishing 

Company is not subject to the requirements of the Resource 

Conservation and Recovery Act (RCRA). 

Therefore, if you find that the Defendant's wastewater 

discharge was at all relevant times subject to regulation under 

the water Pollution Control Act, then you shall find no cause of 

action against the Plaintiff and in favor of the Defendant on the 

Plaintiff's claimed Resource Conservation and Recovery Act (RCRA) 

violations. 

If you find that the Defendant's wastewater discharge was not 

subject at all relevant times to the Water Pollution Control Act, 

then you must proceed to determine whether or not the Defendant is 

in compliance with the Resource Conservation and Recovery Act as 

claimed by Plaintiff. 

Authority: 

• 42 u.s.c. § 6925(j)(3); 
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42 u.s.c. § 6904(27); 

• Michigan Water Resources Commission, R 323.2101 • 

• 
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DEFENDANT'S PROPOSED 
JORY INSTRUCTION NO. 30 

Resource Conservation and Recovery Act (RCRA) -- Notice 

The second pre-requisite the Plaintiff must prove is that it 

took the necessary steps to initiate this action. As a matter of 

law, the Plaintiff is required to give notice to the State of 

Michigan before it begins any enforcement action against companies 

which are subject to Michigan waste management law. 

If you find that the Plaintiff did not prove that it gave the 

required notice to the State of Michigan of its intention to 

initiate an enforcement action against the Defendant Allegan Metal 

Finishing Company, then you shall return a verdict of no cause of 

action against Plaintiff and in favor of Defendant Allegan Metal 

Finishing Company. 

If you find that the required notice was appropriately given 

to the State of Michigan, then you must determine whether the 

Resource Conservation and Recovery Act (RCRA) otherwise applies to 

this Defendant, as claimed and if so if that law was violated by 

Defendant. 

Authority: 

42 u.s.c. § 6928(a)(2); 

U.S. v Conservation Chemical Company, 660 F. Supp. 1263 (N.D. 
Ind. 1987) and Civ. No. H86-9 (Slip Op., Sept. 18, 1987); 

Northside Sanitary Landfill, Inc. v. Thomas, 804 F.2d 371, 382 
(7th Cir. 1986) (EPA dissatisfaction with prior state enforce
ment or settlement does not justify independent federal RCRA 
action) . 
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DEFENDANT'S PROPOSED 
JURY INSTRUCTION NO. 31 

Resource Conservation and Recover Act (RCRA) -- Burden of Proof 
and Elements of Claim 

If you found that the Resource Conservation and Recovery Act 

is applicable to this Defendant's use of the holding ponds, then 

the Plaintiff must prove that the Defendant Allegan Metal 

Finishing Company operated its holding ponds without the "interim 

status" permit claimed by Plaintiff to be required or any other 

- permit that is required by the federal Resource Conservation and 

Recovery Act. To prevail on this claim, the United States has the 

burden to prove each of the following propositions: 

1. That the Defendant owned or operated its holding 

ponds as a "hazardous waste land disposal facility;" 

2. That Defendant had neither a permit nor II interim 

status" to operate its holding ponds as a land 

disposal facility; 

3. That Defendant failed to certify that it was in 

compliance with all applicable groundwater 

monitoring and financial responsibility requirements 

for the holding ponds by November 8, 1985; and 

4. That the Defendant failed to close and continued to 

operate its holding ponds as a disposal facility 

after the November 8, 1985 cutoff date without a 

permit for its activities. 

Authority: 

The Resource Conservation Recovery Act§ 3005(a) & (e); 
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United States v Conservation Chemical Company of Illinois, et 
al, No. H-86-9 Slip Op. (N.D. Ind., April 28, 1987) . 
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DEFENDANT'S PROPOSED 
JURY INSTRUCTION NO. 32 

Violation of Resource Conservation and Recovery Act (RCRA) -
Definition of Surface Impoundment and Land Disposal Facility 

In order for the Plaintiff to prevail on its Resource 

Conservation and Recovery Act (RCRA) claim, it must show that 

Allegan Metal Finishing Company owned or operated a "land disposal 

facility." To be subject to this provision of the Act, the 

Plaintiff must prove that Defendant's holding ponds constitute a 

"disposal facility" and not "surface impoundments". 

A "disposal facility" is defined as a facility or part of a 

facility at which hazardous waste is intentionally placed into or 

on any land or water and at which the waste will remain after 

closure. 

A "surface impoundment" is defined as a facility or part of a 

facility which is a natural topographic depression, man-made 

excavation, or diked area formed primarily of earthen materials 

(although it may be lined with man-made materials), which is 

designed to hold an accumulation of liquid waste or waste 

containing free liquids, and which is not an injection well. 

Examples of surface impoundments are holding, storage, settling, 

and aeration pits, ponds, and lagoons. 

If you find that the Plaintiff proved that the Defendant's 

holding ponds were for disposal, and that Defendant intentionally 

placed hazardous waste into the ponds because the Defendant 

believed that the material was hazardous waste, and that the waste 

was intended to remain at the Allegan facility after closure, then 
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you must determine whether the Defendant had an "interim status" 

permit to operate its facility. 

If you find that Plaintiff did not prove each and every one of 

the previous propositions, then you shall return a verdict of no 

cause of action against Plaintiff and in favor of Defendant 

Allegan Metal Finishing Company. 

Authority: 

40 C.F.R. § 260.lO(a); 

42 u.s.c. § 6925(j); 

Fishel v. Westinghouse, 617 F. Supp. 1531, 1537 (M.D. Pa. 
1985) • 
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DEFENDANT'S PROPOSED 
JURY INSTRUCTION NO. 33 

Violation of RCRA -- Elements 

If you find that the Defendant's holding ponds constitute a 

land disposal facility, then Plaintiff must prove that Defendant 

had neither interim status nor a permit to operate those holding 

ponds. In order to prove that the Defendant had neither a permit 

nor "interim status," the Plaintiff must prove the following: 

1. That Defendant did not apply for a final 

determination for the ponds at its facility on or 

before November 8, 1985; 

2. That Defendant did not certifying compliance with 

the applicable groundwater monitoring requirements 

by November 8, 1985; and 

3. That Defendant did not comply with the financial 

responsibility requirements for the ponds. 

Authority: 

42 u.s.c. § 6925(a) & (e) • 
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DEFENDANT'S PROPOSED 
JURY INSTRUCTION NO. 34 

Violation of RCRA -- Groundwater Monitoring and 
Final Determination 

The parties have agreed that the Defendant appropriately filed 

and has undertaken its groundwater monitoring program and appro

priately filed its Closure Plan, both of which were approved by 

U.S. EPA. If you find that the filing by Defendant of an 

approvable Closure Plan was acceptable in lieu of an application 

- for a final determination, then you need to consider only 

Defendant's compliance with the financial assurance requirements 

for the holding ponds on the question of whether Defendant 

continued its interim status permit. 

Authority: 

42 u.s.c. § 6925(e) • 
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DEFENDANT'S PROPOSED 
JURY INSTRUCTION NO. 35 

Resource Conservation and Recovery Act (RCRA) 
Violations -- Financial Assurance Documents 

The Plaintiff must prove that the Defendant did not comply 

with the II financial responsibility requirements" of the Resource 

Conservation and Recovery Act. "Financial responsibility" 

includes both financial assurance for closure and insurance for 

sudden and non-sudden accidental occurrences from the holding 

ponds. 

The parties have stipulated that the Defendant appropriately 

submitted its financial .assurance for closure (letter of credit 

with standby trust). You must determine whether Defendant met the 

liability insurance requirements for the holding ponds. 

If you find that the Defendant did not comply with both of the 

pollution liability insurance requirements, then you must decide 

whether the Defendant has a valid defense to such requirements. 

Authority: 

42 u.s.c. 6925(e) • 
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DEFENDANT'S PROPOSED 
JORY INSTRUCTION NO. 36 

Resource Conservation and Recovery Act (RCRA) -
Impossibility 

Defendant Allegan Metal Finishing company contends that it 

should be excused from the requirement of obtaining pollution 

liability insurance for the holding ponds because it is either 

impossible or impracticable to obtain such insurance. As a matter 

of law, impossibility or impracticability is defined as a 

condition where the promised performance at the time of the making 

of the contract, or thereafter, becomes impossible or 

impracticable because of some extreme or unreasonable difficulty, 

expense, or loss involved. If you find that liability insurance 

for sudden and non-sudden accidental occurrences from the holding 

ponds is too expensive, too difficult, or too impracticable to 

obtain, then Defendant must be excused from fulfilling those 

portions of the regulations. 

If you find that it was impossible or impracticable for 

Defendant Allegan Metal Finishing Company to obtain this insurance 

for the ponds, then you must find no cause of action against the 

Plaintiff and return a verdict in favor of Defendant. 

If you find that it was not impossible or impracticable for 

Defendant to obtain this insurance, then you must determine 

whether Defendant was under an obligation to close its holding 

ponds. 

Authority: 

6 Williston on Contracts§ 1931; 
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Bissell v. L.W. Edison Company, 9 Mich. App. 276; 156 N.W.2d 
623 (1968); 

Buckeye Power, Inc. v. Environmental Protection Agency, 481 
F.2d 162 (6th Cir. 1973) • 
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DEFENDANT'S PROPOSED 
JURY INSTRUCTION NO. 37 

Resource Conservation and Recovery Act (RCRA) -
Obligation to Close 

If you found that Plaintiff has proven that Defendant lost and 

did not continue its "interim status" permit for the holding 

ponds, then Plaintiff must prove that Defendant Allegan Metal 

Finishing Company was under an obligation to close its holding 

ponds and violated that obligation. The parties have agreed that 

the United States Environmental Protection Agency approved the 

Defendant's Closure Plan. If you find that the Closure Plan, as 

approved, contained timing provisions which stated that the 

holding ponds would not be closed until Allegan Metal Finishing 

Company's wastewater treatment system was upgraded and fully 

operational to bypass the ponds, and if you find that Defendant 

operated consistently with the approved Closure Plan, then you 

shall return a verdict of no cause of action against Plaintiff and 

in favor of Defendant. 

If you find that Plaintiff did prove that Defendant was under 

a current obligation to close then you shall return a verdict in 

favor of Plaintiff on this claim. 

Authority: 

U.S. v. Utah Construction and Mining Company, 384 U.S. 394, 
422; 86 s.ct. 1545, 1560 (1966); 

Pettus v. American Airlines, Inc., 584 F.2d 627 (4th Cir. 
1978) . 
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DEFENDANT'S PROPOSED 
JURY INSTRUCTION NO. 38 

Consent Agreement -- Introduction 

The Plaintiff is claiming that Allegan Metal Finishing Company 

has violated the administrative settlement agreement it entered 

into previously with the United States Environmental Protection 

Agency, i.e., the Consent Agreement and Final Order (CAPO). If 

you find that the Defendant Allegan Metal Finishing Company did 

not violate the Consent Agreement, then your verdict shall be no 

cause of action against the Plaintiff and in favor of the 

Defendant on this claim. If you find that the Defendant Allegan 

Metal Finishing Company did violate the terms of the consent 

agreement, then you must decide whether these violations were 

excused. 

Authority: 

Calamari and Perillo, Contracts, p. 455 (1977). 

Restatement of Contracts, (2d ed.), § 260(1) and § 312, 
Comment 2 • 
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DEFENDANT'S PROPOSED 
JURY INSTRUCTION NO. 39 

Consent Agreement -- Burden of Proof 
and Elements of Claim 

To prevail on this claim, Plaintiff must prove the following: 

1. That Defendant did not file its financial assurance 

for closure (standby letter of credit) at the 

appropriate time. 

2. That Defendant did not tender the payment of the 

$3000 civil penalty check at the appropriate time. 

3. That Defendant did not have liability insurance 

coverage for non-sudden and sudden accidental 

occurrences for the holding ponds but could 

reasonably have obtained it • 
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DEFENDANT'S PROPOSED 

JORY INSTRUCTION NO. 40 

Consent Agreement Timing Requirements 

The first fact the Plaintiff must prove is that the Defendant 

Allegan Metal Finishing Company did not timely file its financial 

assurance for closure. The parties have agreed that proper and 

adequate financial assurance for closure (i.e., the $260,000 

Letter of Credit and Standby Trust) was filed on January 31, 

1986. Therefore, the only question which you must decide is 

whether the Defendant Allegan Metal Finishing Company filed these 

items in a timely manner. 

If you find that the Defendant Allegan Metal Finishing Company 

reasonably complied within appropriate time as outlined in the 

consent agreement, then you shall find that the Defendant Allegan 

Metal Finishing Company did not violate the consent agreement in 

this regard. You must then determine whether the Defendant is 

also in compliance with the other provisions of the agreement. 

If you find that the the Defendant did not submit the docu

ments in the appropriate time as outlined, then you must decide 

whether the United States Environmental Protection Agency, by its 

action or inaction, agreed to this substituted timing of the 

filing. If you find the EPA extended this deadline or misled 

Defendant as to the timeliness of such filing by its 

representatives or failure to object, then you shall find for 

Defendant on this claim. 
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Authority: 

Geisco, Inc., v. Honeywell, Inc., 682 F.2d 54 (2nd Cir. 1982); 

Bowater North America Co. v. Murray Machinery, Inc., 773 F.2d 
71 (6th Cir. 1985) • 
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• DEFENDANT'S PROPOSED 
JURY INSTRUCTION NO. 41 

Consent Agreement -- Requirements 

The second fact that Plaintiff must prove is that the 

Defendant Allegan Metal Finishing Company did not timely pay the 

$3000 civil penalty. The parties have agreed that the civil 

penalty was paid by January 31, 1986. Therefore, the only 

question which you must decide is whether the Defendant Allegan 

_ Metal Finishing Company paid the settlement amount in a timely 

manner. 

The parties have stipulated that the Consent Agreement and 

Final Order is adequate evidence of the agreement between the 

parties. You must now determine whether the agreement is 

ambiguous with regard to its requirements of payment of the civil 

penalty, and/or securing financial assurance for closure and/or 

for obtaining liability insurance. 

As a matter of law, if you find any ambiguity, the Consent 

Agreement must be construed against the one who drafted that 

agreement. In this case the drafter of that agreement is the 

United States Environmental Protection Agency. 

If you find that the Defendant Allegan Metal Finishing Company 

could reasonably have read the consent agreement to require 

payment of a mitigated civil penalty once it had completed the 

outlined steps and/or that the Environmental Protection Agency 

implied that there was an extension for submitting the financial 

assurance for closure and/or that the Environmental Protection 

• Agency would not require Allegan to obtain that insurance if the 

Defendant made good faith efforts to obtain insurance if it could 
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not then you shall find in favor of the Defendant Allegan Metal 

Finishing Company. 

If you find that the consent agreement is clear on its face, 

then you must determine whether Allegan's non-compliance with the 

Consent Agreement is otherwise excused. 

Authority: 

Central Jersey Dodge Truck Center, Inc. v. Sightseer Corp., 
608 F.2d 1106 (6th Cir. 1979)(applying Michigan law); 

Liberty Mut. Ins. Co. v. Vanderbush Sheet Metal Co., · 512 F. 
Supp. 1159 (E.D. Mich. 1981) . 
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DEFENDANT'S PROPOSED 
JURY INSTRUCTION NO. 42 

Consent Agreement -- Sudden Accidental Insurance Requirements 

In addition, the Plaintiff in this case must prove that the 

Defendant violated the terms of the consent agreement because it 

did not have liability insurance for occurrence of pollution from 

the holding ponds. There are two types of insurance involved in 

this case. The first claim Plaintiff must prove is that the 

Defendant Allegan Metal Finishing Company did not have any 

insurance which would cover sudden accidental occurrences of 

pollution. 

If you find that the Plaintiff did not prove that the 

Defendant did not procure or have in force, liability insurance 

for sudden accidental occurrences of pollution, then you must find 

that the Defendant did not violate this portion of the consent 

agreement. 

If you find that Plaintiff proved that the Defendant did not 

have insurance for sudden occurrences of pollution accidents, then 

you must determine whether the Defendant's failure to have such 

insurance is excused. 

Authority: 

42 u.s.c. § 6925(e); 

Calamari and Perillo, Contracts, p. 455 (1977}; 

Restatement of Contracts, (2d ed.), § 260(1) and § 312, 
Comment 2 • 
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DEFENDANT'S PROPOSED 
JURY INSTRUCTION NO. 43 

Consent Agreement -- Non-sudden Accidental Insurance 

The Plaintiff also claims that the Defendant Allegan Metal 

Finishing Company did not have insurance which would cover non

sudden accidental occurrences of pollution. 

The Plaintiff and Defendant have stipulated that Defendant did 

not have insurance for non-sudden accidental occurrences. You 

must now decide whether a failure to have the insurance is 

excused. 

Authority: 

In the Matter of Landfill, Inc., Docket No. lV-85-62-R 
(September 16, 1986); 

6 Williston on Contracts§ 1931 . 
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DEFENDANT'S PROPOSED 
JURY INSTRUCTION NO. 44 

Consent Agreement -- Defenses 

If you found that the Defendant violated any of the terms of 

the Consent Agreement, you must now decide whether Allegan Metal 

Finishing Company has a valid defense, or whether its violations 

are legally excused, which has the effect of showing that it did 

not violate the agreement. The Defendant in this case is 

contending that there are several reasons why its actions were not 

in violation of the Consent Agreement. 

If you find that the Defendant violated a term of the Consent 

Agreement, but that it has a valid defense or that the violation 

was legally excused then you shall return a verdict of no cause of 

action against the Plaintiff and in favor of the Defendant Allegan 

Metal Finishing Company. 

If you find that the Defendant Allegan Metal Finishing Company 

violated a term of the Consent Agreement for which it has no valid 

defense or legal excuse, then you shall find in favor of the 

Plaintiff for a violation of the consent agreement • 
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DEFENDANT'S PROPOSED 
JURY INSTRUCTION NO. 45 

Consent Agreement -- Substituted Performance 

The first defense made by Defendant Allegan Metal Finishing 

Company is that it did satisfy all of the requirements of the 

consent agreement because the U.S. Environmental Protection Agency 

(EPA) accepted the Defendant's substituted performance which 

changed the Defendant's obligations from the original consent 

agreement. In order for the Defendant to prevail on this defense, 

you must find that the U.S. EPA either expressly or impliedly 

agreed to accept the actions of the Defendant as proper actions 

under the consent agreement, or failed to timely object to these 

actions, or should be otherwise precluded from now raising these 

violations. 

If you find that the Plaintiff either expressly or impliedly 

accepted the substituted performances, or failed to appropriately 

object when it should have, then you shall find in favor of the 

Defendant Allegan Metal Finishing Company. 

If you find that Plaintiff did not expressly or impliedly 

accept these filings, then you must decide whether the Defendant 

Allegan Metal Finishing has any other valid defense. 

Authority: 

Bowater North America Corp. v. Murray Machinery, Inc., 773 
F.2d 71, 75 (6th Cir. 1985); 

Hidenfelter v. Director, Federal Emergency Management Agency, 
603 F.Supp. 434 (W.D. Mich. 1985) {Government estopped from 
asserting a failure to file when Agency had affirmatively 
acted in a manner leading Plaintiffs to believe that filing 
was unnecessary); 
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Meister Brothers, Inc. v. Macy 674 F.2d 1174 (7th Cir. 1982); 
(government estopped from asserting untimely filing where 
government actively promoted negotiations) . 
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DEFENDANT'S PROPOSED 
JURY INSTRUCTION NO. 46 

Consent Agreement -- Impossibility 

Defendant Allegan Metal Finishing company contends that it 

should be excused from the requirement of obtaining liability 

insurance because it is either impossible or impracticable to 

obtain such insurance. Impossibility or impracticability is 

defined as a condition where the promised performance at the time 

of the making of the contract, or thereafter, becomes impossible 

or impracticable because of some extreme or unreasonable diffi

culty, expense, or loss involved. 

As a matter of law if performance under a contract is either 

impossible or impracticable, then a party to a contract is excused 

or not required to fulfill those portions of the contract that are 

impossible or impracticable. 

If you find that it was impossible or impracticable for 

Allegan Metal Finishing Company to obtain pollution liability 

insurance for the holding pond, then you shall find in favor of 

the Defendant Allegan Metal Finishing Company. 

If you find that it was not impossible or impracticable for 

Allegan to obtain insurance then you must find in favor of the 

Plaintiff that there was a violation of the consent agreement. 

Authority: 

6 Williston on Contracts, § 1931; 

Bissell v. L.W. Edison Company, 9 Mich App 276; 156 NW2d 623 
(1968); 

Buckeye Power, Inc. v. Environmental Protect ion Agency, 481 
F.2d 162 (6th Cir. 1973). 
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DEFENDANT'S PROPOSED 
JURY INSTRUCTION NO. 47 

Liability Insurance -- Bad Faith 

If you found that it was impossible or impracticable for 

Defendant Allegan Metal Finishing Company to obtain liability 

insurance for sudden and non-sudden accidental occurrences, then 

you must decide whether the Environmental Protection Agency acted 

in "bad faith" by refusing to stay this requirement of the consent 

agreement. It has been stipulated that the consent agreement 

states that the requirement for sudden and non-sudden accidental 

occurrences may be stayed by the U.S. EPA for such period of time 

as Defendant can thoroughly document that, despite diligent 

effort, it is unable to secure the liability insurance required by 

this subparagraph. 

In this case, bad faith means that the Environmental 

Protection Agency (EPA) knew of the unavailability of the insur

ance and knew that Defendant had attempted to obtain such 

insurance, and still attempted to enforce a violation of both the 

consent agreement and the Resource Conservation and Recovery Act 

(RCRA) despite its knowledge of the impossibility of obtaining 

such insurance. 

If you find that the Environmental Protection Agency acted in 

bad faith, then you shall return a verdict of no cause of action 

against the Plaintiff and in favor of the Defendant. 

Authority: 

CAFO ,1 2D; 
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K.M.C. Company v. Irving Trust Company, 757 F.2d 756 (6th Cir • 
1985); 

5 u.s.c. § 706(2)(1) . 
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DEFENDANT'S PROPOSED 
JURY INSTRUCTION NO. 48 

Consent Agreement -- Effect on Resource 
Conservation and Recovery Act (RCRA) 

It is the position of the Defendant Allegan Metal Finishing 

Company that all of the matters that are presently at issue in 

this case were previously settled by the Consent Agreement. In 

addition, it is the Defendant Allegan Metal Finishing Company's 

contention that it has satisfied all of the requirements of the 

consent agreement. As a matter of law, if either of these conten

tions are true then the Plaintiff the Environmental Protection 

Agency cannot now claim a violation of the Resource Conservation 

and Recovery Act (RCRA). 

If you find that the Defendant Allegan Metal Finishing Company 

entered into a previous settlement with the United States Environ

mental Protection Agency which resolved all of the matters that 

are at issue in this case, then you shall find that the consent 

agreement controls this action . 
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DEFENDANT'S PROPOSED 
JURY INSTRUCTION NO. 49 

Consent Agreement -- Res Judicata 

The Defendant Allegan Metal Finishing Company contends that 

the United States cannot now claim violation under the Resource 

Conservation and Recovery Act (RCRA) because the issues in the 

present lawsuit are substantially the same claims that were 

settled by the consent agreement. As a matter of law, the 

principle of res judicata states that once a dispute between the 

parties has resulted in a final resolution, such as a settlement 

agreement, the parties will not be allowed to re-litigate those 

same claims in a subsequent judicial proceeding. 

provides that a previous action precludes all 

litigation of matters that were previously settled. 

This rules 

subsequent 

If you find that the violations addressed in the consent 

agreement have been previously settled, then you shall find in 

favor of the Defendant Allegan Metal Finishing Company on the 

Plaintiffs claims under the Resource Conservation Recovery Act 

(RCRA). 

If you find that the issues involved in the present lawsuit 

are not the same as the issues that were previously settled 

between these parties, then you must decide whether these claims 

have been previously settled under the doctrine of accord and 

satisfaction. 

Authority: 

Student Public Interest Research v. Georgia Pacific, 615 F . 
Supp. 1419 (D.N.J. 1985); 
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Chesapeake Bay Foundation v. Bethlehem Steel Corp., 652 F • 
Supp. 620 (D.Md. 1987) • 
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DEFENDANT'S PROPOSED 
JORY INSTRUCTION NO. 50 

Consent Agreement -- Accord and Satisfaction 

The second defense of Defendant Allegan Metal Finishing 

Company is that it reached an "accord and satisfaction" which 

changed the Defendant's obligations under the applicable law. In 

order for the Defendant to prevail on this defense, you must find 

that the Defendant Allegan Metal Finishing Company completed the 

requirements of its agreement. As a matter of law, if the 

Defendant has satisfied the agreement, then the Plaintiff cannot 

sue for a violation which has been satisfied by the substituted 

performance. 

If you find that the Defendant has satisfied the requirements 

of the agreement then you shall find no cause of action against 

the Plaintiff and in favor of the Defendant on both claims. 

If you find that the Defendant did not satisfy the agreement 

and that the issues in the present action are not the same as the 

previous action then you must decide what penalties are due. 

Authority: 

Devitt, Blackmar and Wolff, supra, § 75.03; 

Geisco, Inc. v. Honeywell, Inc., 682 F.2d 254, 257 (2d Cir. 
1982); 

Fuller v. Integrated Metal Technology, 154 Mich. App. 601 
(1986); 

Bowater North American Corp. v. Murray Machinery, 773 F.2d 71, 
75 (6th Cir. 1985) . 
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DEFENDANT'S PROPOSED 
JURY INSTRUCTION NO. 51 

Consent Agreement -- Non-Violation Is Permitted Status 

If you found that the Defendant Allegan Metal Finishing 

Company either did not violate the consent agreement or that any 

violation of the consent agreement was excused, then you shall 

find no cause of action against the Plaintiff and in favor of the 

Defendant. 

If you find that the consent agreement was violated and that 

these claims were previously settled by either of the defenses 

advanced by Defendant Allegan Metal Finishing Company, then you 

shall assess the stipulated penalties provided for in the consent 

agreement and find that the Resource Conservation and Recovery Act 

is not applicable. 

Authority: 

Geisco, Inc. v. Honeywell, Inc., 682 F.2d 254, 257 (2d Cir. 
1982}; 

Student Public Interest Research v. Georgia Pacific, 615 F. 
Supp. 1419 (D.N.J. 1985}; 

Chesapeake Bay Foundation v. Bethlehem Steel Corp., 652 F. 
Supp. 620 (D.Md. 1987) . 
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DEFENDANT'S PROPOSED 
JORY INSTRUCTION NO. 51 

Violation of RCRA -- Penalties 

If you found that the Defendant did not violate the Resource 

Conservation and Recovery Act, either because the Act was not 

applicable to this Defendant, or because the Defendant is subject 

to the interim status provisions governing surface impoundments 

and not disposal facilities, or because this Defendant was under 

no obligation to close the f~cility, then you should find no cause 

of action against the Plaintiff and in favor of the Defendant on 

this claim. 

If you have found that the Defendant has violated the provi

sions of the Resource Conservation and Recovery Act, and that the 

Resource Conservation and Recovery Act is applicable to this 

Defendant, and that these claims have not been previously settled, 

then the Plaintiff asks that you assess a civil penalty against 

the Defendant for these violations in an amount up to $25,000 per 

day for each violation • 
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DEFENDANT'S PROPOSED 
JURY INSTRUCTION NO. 52 

Resource Conservation and Recovery Act (RCRA) Violations -
Mitigation of Civil Penalties 

If you found that the Defendant is subject to civil penalties 

of the Resource Conservation and Recovery Act (RCRA), then you 

must determine whether any of the following factors must be 

applied to mitigate, or lessen, the amount of civil penalty that 

you determine should be assessed against the Defendant. The 

factors which you must consider in weighing the civil penalty are 

as follows: 

1. Good faith efforts to comply or lack of good faith 

efforts, meaning the degree of cooperation; 

2. Degree of willfulness or negligence; 

3. History of non-compliance; 

4. Ability to pay; 

5. Other unique factors; 

6. The extent of the deviation from the requirements; 

and 

7. Potential for harm. 

Authority: 

The United States Environmental Protection Agency, RCRA civil 
penalty policy (May 8, 1984) . 
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DEFENDANT'S PROPOSED 
JORY INSTRUCTION NO. 53 

Verdict -- Unanimous and Duty to Deliberate 

The verdict must represent the considered judgment of each 

juror. In order to return a verdict, it is necessary that each 

juror agree. Your verdict must be unanimous. 

It is your duty, as jurors, to consult with one another and to 

deliberate with a view to reaching an agreement if you can do so 

- without violence to individual judgment. You must each decide the 

case for yourself, but only after an impartial consideration of 

the evidence in the case with your fellow jurors. In the course 

of your deliberations, do not hesitate to re-examine your own 

views, and change your opinion, if convinced it is erroneous. But 

do not surrender your honest conviction as to the weight or effect 

of evidence solely because of the opinion of your fellow jurors or 

for the mere purpose of returning a verdict. 

Remember that at all times you are not partisans. You are 

judges -- judges of the facts. Your sole interest is to seek the 

truth from the evidence in the case. 

Authority: 

Devitt, Blackmar and Wolff, supra, § 74.01; 

5th Circuit, Pattern Jury Instructions, supra, No. 8A and 8B • 
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DEFENDANT'S PROPOSED 
JURY INSTRUCTION NO. 54 

Verdict -- Effect of Instruction as to Damages 

The mere fact that I have instructed you as to the proper 

measure of damages should not be considered as intimating any view 

of mine as to which party is entitled to your verdict in this 

case. Instructions as to the measure of damages are given for 

your guidance in the event you should find in favor of the 

Plaintiff on the preponderance of the evidence in the case in 

accordance with the other instructions. 

Authority: 

Devitt, Blackmar and Wolff, supra, § 74.02 . 
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• DEFENDANT'S PROPOSED 
JURY INSTRUCTION NO. 55 

Verdict -- Election of Foreperson 
Special and General Verdicts 

Upon retiring to the juryroom, you will select one of your 

number to act as your foreperson. The foreperson will preside 

over your deliberations, and will be your spokesperson here in 

court. 

A form of special verdict and a form of general verdict have 

been prepared for your convenience. You will take these forms to 

the jury room. I direct your attention first to the form of 

special verdict. (Separate paragraph.) 

You will note that each of the interrogatories or questions 

calls for a "Yes" or "No" answer. The answer to each questions 

must be the unanimous answer of the jury. Your foreperson will 

write the unanimous answer of the jury in the space provided 

opposite each question, and will date and sign the special verdict 

when completed. As you will note from the wording of the 

questions, each of the different claims in this case are divided 

into different sections. Also you will note from the wording of 

the questions in each section, if you answer certain questions 

"No", you will not be required to answer other questions in that 

same section. As a result, if you answer "No" to question 1, it 

will be unnecessary for you to answer any further questions in 

that section. 

After you have completed your findings as called for by the 

• questions set forth on the Special Verdict, you will proceed to 
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the end where you will find a general verdict either in favor of 

Plaintiff or in favor of Defendant. 

When you have reached a unanimous agreement as to your general 

verdict you will have your foreperson fill in, date and sign the 

form which sets forth the verdict upon which you unanimously agree 

and you will then return with the completed Special Verdict form 

with the completed general verdict to the courtroom. 

·- Author i t_y: 

Devitt, Blackmar and Wolff, supra, § 74.06; 

Federal Rule of Civil Procedure 49(b) . 
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UNITED STATES DISTRICT COURT 
WESTERN DISTRICT OF MICHIGAN 

SOUTHERN DIVISION 

UNITED STATES OF AMERICA, 

Plaintiff, 

V 

ALLEGAN METAL FINISHING 
COMPANY, 

Defendant. 

------------------I 

Civil Action No. K86-441 

Hon. Richard A. Enslen 

DEFENDANT'S THEORY 
AND CLAIM 

NOW COMES Defendant Allegan Metal Finishing Company, by and 

through its attorneys, Varnum, Riddering, Schmidt & Howlett, and 

hereby requests that the jury instructions include the following 

"theory and claim": 

Allegan Metal Finishing Company (AMFCO) contends in defense of 

this case that the operation of the holding ponds was permitted and 

authorized at all relevant times. The initial use of these holding 

ponds was dictated by the 1972 State of Michigan wastewater discharge 

permit, which was superseded in 1982 by a NPDES permit. AMFCO's 

approved Closure Plan for the holding ponds expressly allowed the 

continued use and operation of those ponds until the wastewater 

treatment system for discharge bypassing the holding ponds was 

upgraded and fully operational. The holding ponds are therefore 

subject to regulation under the NPDES permit program only, and 

application of the federal Resource Conservation and Recovery Act 

(RCRA) as claimed on Plaintiff's Complaint is precluded. 

To the extent RCRA is applicable, Defendant denies Plaintiff's 

• claims that its use of the holding ponds constitutes "land disposal" 
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of "hazardous wastes", as the ponds were intended to be used solely 

for storage of waste reasonably believed to be non-hazardous. As 

part of the prior settlement between the parties, as confirmed in 

the Consent Agreement and Final Order (CAFO), the Defendant obtained 

RCRA permitted status for the holding ponds. Because the holding 

ponds as used by Defendant are not a "disposal facility", Defendant 

retains this interim permit status for the holding ponds as "surface 

impoundments". The only other alleged RCRA violation regards 

pollution liability insurance for the holding ponds, and Defendant 
-

submits such insurance coverage is impossible or commercially 

impracticable to obtain. Under the parties' CAFO, this insurance 

provision should be deemed stayed. 

Finally, the Defendant denies any RCRA liability based upon the 

CAFO as a complete settlement of the matters which Plaintiff now 

seeks to re-litigate. AMFCO may not be held liable for the same 

matters previously addressed and resolved by the parties' settlement 

agreement (CAFO), which Defendant satisfied. 

Dated: April 2 s:::·· 1988 

VARNUM, RIDDERING, SCHMIDT & HOWLETT 
Attorneys for Defendant Allegan 

Metal Finishing Company 

. :?£jM%7~ By. ~~ 
Charles M. Denton 
Theresa M. Pauley 

Business Address: 
Suite 800 
171 Monroe Avenue, N.W. 
Grand Rapids, MI 49503 

Business Telephone: 
(616) 459-4186 
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UNITED STATES DISTRICT COURT 
WESTERN DISTRICT OF MICHIGAN 

SOUTHERN DIVISION 

UNITED STATES OF AMERICA, 

Plaintiff, 

V 

ALLEGAN METAL FINISHING 
COMPANY, 

Civil Action No. K86-441 

Hon. Richard A. Enslen 

DEFENDANT'S REQUESTED 
SPECIAL VERDICT FORM 

Defendant. 
I ------------------

NOW COMES Defendant Allegan Metal Finishing Company, by and 

through its attorneys, and, pursuant to Federal Rule of Civil 

Procedure 49, hereby requests the following special verdict form be 

submitted to the jury: 

Based upon the foregoing instructions on the law, and all 

evidence in this case, please answer each of the following to arrive 

at your verdict: 

1. Did Plaintiff give the required pre-suit notice of this 

action to the State of Michigan? Yes No 

If "yes", proceed to the next question. 

If "no", proceed to paragraph 11 and return a verdict of no 

cause of action against Plaintiff and for Defendant. 

Plaintiff's RCRA Claim 

2. Does the federal Resource Conservation and Recovery Act 

(RCRA) apply to Defendant's treated wastewater discharge to the 

holding ponds? Yes No 

If "yes", proceed to the next question . 
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If "no", return a verdict of no cause of action against 

Plaintiff and for Defendant on this claim and then proceed 

to question number 6. 

3. Was Defendant's interim status permit for the holding ponds 

lost automatically November 8, 1985 (i.e., do the holding ponds 

constitute a "land disposal facility" and not "surface impoundments")? 

Yes___ No 

If "yes", proceed to the next question. 

If "no", return a verdict of no cause of action against Plaintiff 

and for Defendant on this claim and then proceed to question 

number 6. 

4. Was Defendant's interim status permit for the holding ponds 

continued by its compliance with RCRA after November 8, 1985? 

Yes___ No 

If "yes", return a verdict of no cause of action against 

Plaintiff and for Defendant on this claim and then proceed 

to question number 6. 

If "no", proceed to the next question. 

4.A. Was any deficiency of Defendant in continuing interim 

permit status for the holding ponds due to non-compliance with 

requirements with which it was commercially impossible or impracticable 

for Defendant to comply? Yes___ No 

If "yes", return a verdict of no cause of action against 

Plaintiff and for Defendant on this claim and then 

proceed to question number 6. 

If "no", proceed to the next question • 



• 
5. Did Defendant violate its closure obligation with regard to 

the holding ponds under the approved Closure Plan? Yes 

No 

If "yes", you shall return a verdict in favor of Plaintiff 

and against Defendant on this claim, subject to question 

number 8, and then proceed to question number 6. 

If "no", you shall return a verdict of no cause of action 

against Plaintiff and for Defendant on this claim, and 

then proceed to question number 6. 

Plaintiff's Claim for Breach of the Parties' CAFO 

6. Did Defendant violate the terms and conditions of the 

parties' administrative Consent Agreement and Final Order (CAFO)? 

Yes___ No 

If "yes", proceed to question number 7. 

If "no", you shall return a verdict of no cause of action 

against Plaintiff and for Defendant on this claim. 

7. Were any and all violations by Defendant of the CAFO excused 

or justified? Yes___ No 

If "yes", you shall return a verdict of no cause of action 

against Plaintiff and for Defendant on this claim. 

If "no", your verdict shall be for Plaintiff and against 

Defendant, subject to question number 8. 

Defendant's Affirmative Defenses 

Answer the following if you answered question number 5 "yes" 

and/or question number 7 "no": 

8. Does the parties' prior administrative Consent Agreement 

• and Final Order (CAFO) constitute a complete settlement of this 



dispute barring Plaintiff's prosecution of these claims? 

Yes___ No 

• If "yes", proceed to paragraph 11 and your verdict shall be no 

cause of action against Plaintiff and for Defendant. 

If "no", your verdict shall be for Plaintiff and against 

Defendant, and you shall proceed to question number 9 on 

' 

• 
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calculating a civil penalty to be imposed against Defendant . 

Civil Penalty Relief 

9. If you found that the Consent Agreement and Final Order 

(·CAFO) between the parties was violated by Defendant, you shall 

return a verdict in favor of Plaintiff and against Defendant in an 

amount not to exceed $13,000. 

10. If you found an unexcused violation of RCRA and that the 

parties' CAFO was not controlling as a settlement in resolution of 

these claims, you shall return a verdict in favor Plaintiff and 

against Defendant under the civil penalty factors outlined by the 

Court's jury instructions: $ ------
11. I hereby certify that the above was the verdict of this 

jury by vote of to 

Dated: ----------

Dated: April 2 L, 1988 

in favor. 

Foreman 

VARNUM, RIDDERING, SCHMIDT & HOWLETT 
Attorneys for Defendant Allegan 

Metal Finishing Company 

By:~ 
char1esM.enon1°132 6 9) 
Theresa M. Pouley (P-40818) 

Business Address: 
Suite 800 
171 Monroe Avenue, N.W. 
Grand Rapids, MI 49503 
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DTB:GGS: 
90-7-1-343 

Clerk 
U.S. District Court 
167 Federal Building 
410 w. Michigan Avenue 
Kalamazoo, Michigan 49005 

U.S. Department of Justice 

Washington, D.C. 20530 

April 23, 1988 

Re: United States v. Allegan Metal Finishing company. 
Civil Action No. K86-441-CA4D 

Dear Mr. Hynek: 

Enclosed for filing is an original and one copy of the 
Reply of the United States to Defendant's Motion for Immediate 
Consideration, the Trial Brief of the United States, and the 
United States' Jury Instructions, Voir Dire Questions and The,0.ry 
and Claim. 

Enclosures 

cc: Thomas Gezon 
Connie Puchalski 

By: 

Sincerely yours,:~.·:°:':' 

Assistant Attorney General 
Land and Natural Resources Division 

Environmental Enforcement Section 
Land and Natural Resources Division 
U.S. Department of Justice 
P.O. Box 7611 
Ben Franklin station 
Washington, o.c. 20530 
(202) 633-5465 
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IN THE UNITED STATES DISTRICT COURT 
FOR THE WESTERN DISTRICT OF MICHIGAN 

SOUTHERN DIVISION 

UNITED STATES OF AMERICA, ) 
) 

Plaintiff, ) 
) Civil Action No. K 86-441-CA4 

v. ) 
) 

ALLEGAN METAL FINISHING COMPANY ) Hon. Richard A. Enslen 
) 

Defendant. ) ________________ ) 
CONSENT DECREE 

Plaintiff, the United States of America, on behalf 

of the United States Environmental Protection Agency ("United 

States"), and defendant, Allegan Metal Finishing Company 

("Allegan"), have jointly moved the Court for entry of this 

consent decree. 

The parties have agreed that settlement of this matter 

is in the public interest and that entry of this consent decree 

as the compromise of a disputed claim without further litigation 

is the most appropriate means of resolving this matter. 

THEREFORE, without admission by Allegan of the 

allegations in the complaint, without trial of any issue of fact 

or law, and upon consent and agreement of the parties to this 

consent decree, it is ORDERED, ADJUDGED and DECREED as follows: 

I. JURISDICTION AND VENUE 

1. This Court has jurisdiction of the subject matter 

of this action pursuant to 42 u.s.c. § 6928(a) and 28 u.s.c. § 

1331, 1345 and 1355. Venue is proper in this district . 

2. This Court has personal jurisdiction over Allegan. 
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II. APPLICABILITY 

3. This consent decree applies to and binds the 

parties hereto and their successors. This consent decree and 

Allegan's performance hereunder shall not create any rights or 

causes of action in any third-parties or inure to the benefit of 

any non-party. 

III. BACKGROUND 

4. The United States filed-the complaint in this 

action on October 30, 1986, alleging that defendant Allegan 

violated the Resource Conservation and Recovery Act ("RCRA"), 42 

u.s.c. §§ 6901 et seq., and violated the Consent Agreement and 

Final Order ("CAFO") entered into between the United States 

Environmental Protection Agency ("U.S. EPA") and Allegan. 
~ ~ -~ ., ., - . ·. ., ~ ·· .. ~ 

Allegan filed an Answer and Affirmative Defenses denying 

liability. 

5. By October 31, 1987, Allegan ceased its discharge 

of wastewater from its facility to the two surface impoundments 

at issue. 

6. The United States and Allegan filed motions for 

summary j~dgment. On June 6, 1988, the Court denied Allegan's 

motion and granted, in part, the United States' motion for 

summary judgment on issues of liability. 

7. on November 9, 1988, pursuant to a joint motion by 

the United States and Allegan, the Court dismissed all claims of 

liability against Allegan arising from the complaint not resolved 

• by the Court's June 6, 1988 Opinion and Order. 



• 

• 

- 3 -

8. Under RCRA Allegan must.close the two surface 

impoundments according to an approved closure plan. On September 

27, 1985, the U.S. EPA approved a closure plan for these two 

surface impoundments. Because of an intervening change in the 

RCRA regulations (53 Fed. Reg. 31138 (August 17, 1988)), however, 

Allegan's originally approved closure plan must be amended. 

Allegan has submitted two proposed amendments for its closure 

plan to the Michigan Department of Natural Resources ("MDNR"). 

9. on October 30, 1986, pursuant to RCRA, the state of 

Michigan received authority from U.S. EPA to administer, in lieu 

of RCRA, the Michigan Hazardous Waste Management Act (1979 P.A. 

64), including the authority to approve closure plans for 

hazardous waste management facilities located in Michigan. The 

United States and Allegan agree that the MDNR has authority to 

approve RCRA closure plans in Michigan, including amendments to 

Allegan's closure plan. 

IV. COMPLIANCE 

10. Except in full compliance with all federal and 

state laws and regulations and pursuant to this consent decree, 

Allegan shall not treat, store or dispose _of any hazardous waste 

into or on any land treatment or land disposal unit at the 

Allegan facility. This prohibition shall not apply to any 

hazardous waste presently in the surface impoundments provided 

Allegan is in compliance with this consent decree. 

11. Allegan shall close its two surface impoundments 



- 4 -

• as required by RCRA and consistent with the following provisions 

of this consent decree. 

(a) Within 30 days after the entry of this consent 

decree, or MDNR rejection or approval of Allegan's previously 

submitted amendments, whichever is later, Allegan shall, as 

necessary depending upon the MDNR action on its amendments, 

submit to the MDNR an amended closure plan pursuant to the 

requirements of the.Michigan Hazardous Waste Management Act and 

RCRA. Allegan shall continue in good faith to seek final 

approval of an amended closure plan from MDNR. Allegan's 

submittal of an amended closure plan to the MDNR may include and 

consideration shall be given to any method for closure that 

complies with the Michigan Hazardous Waste Management Act and 

RCRA, including, to the extent properly submitted and supported 

by Allegan, alternatives for management of the material in the 

surface impoundments other than off-site hazardous waste 

landfilling under 53 Fed. Reg. 31138 (August 17, 1988). 

(b) Allegan shall implement the amended closure plan 

approved or issued by MDNR, as final agency action, according to 

the schedule set forth in the approved plan unless, within 30 

days of such final approval or issuance, Allegan petitions the 

court for alternative closure requirements under paragraph 24 of 

this consent decree. In the latter case Allegan shall close 

according to the Court's order. 

(c) Allegan asserts that this Court has final authority 

• to determine the nature and sufficiency of RCRA closure measures. 
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• The United states asserts that this Court does not have such 

authority. The parties reserve their respective positions 

concerning whether or not this Court has authority to review RCRA 

closure plans or to authorize closure on terms other than those 

required by a State-approved plan. This consent decree does not 

confer or deny such authority to the Court. 

• 

12. Within thirty (30) days of the entry of this 

consent decree, Allegan shall attempt-in good faith to satisfy 

the Michigan Administrative Rule R299.11003 (incorporating 40 

C.F.R § 265.147) liability insurance requirement for sudden and 

non-sudden accidental occurrences from the two surface 

impoundments located at the Allegan facility. If Allegan does 

not satisfy said requirements despite its good faith efforts, it 

shall, not later than thirty (30) days after entry of this 

consent decree, ·and every ninety· (90)- ·days thereafter, provide 

written certification to the U.S. EPA and MDNR of Allegan's good 

faith efforts to satisfy the requirements for liability insurance 

coverage for sudden and non-sudden accidental occurrences. 

Unless 0otherwise~notified by U.S. EPA in writing within 45 days, 

such good_faith certification shall satisfy said requirement for 

the period of time covered by the certification. The quarterly 

submittal of said certification shall be required until the two 

surface impoundments at the Allegan facility have been closed in 

compliance with an approved amended closure plan under this 

consent decree . 
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V. SUBMITTALS 

13. Any document or other item required by this 

consent decree to be submitted to U.S. EPA and MDNR shall be 

mailed or otherwise delivered to the following persons at the 

below specified addresses: 

Joe Baker 
U.S. EPA Region V 
RCRA Enforcement Branch, 5HR-12 
230 South Dearborn Street 
Chicago, Illinois 60604 

Lynn Spurr 
Michigan Department of Natural 

Resources 
waste Management Division 
621 N. 10th Streec 
P.O. Box 355 
Plainwell, Michigan 49080 

Delivery shall be deemed complete upon deposit of the material at 

issue in the U.S. Mail, certified mail, or with a reputable 

delivery service. 

VI. CIVIL PENALTY 

14. Allegan shall pay a civil_penalty of forty-three 

thousand dollars ($43,000) to the United States of America in 

three equal installments every ninety (90) days, commencing 

thirty (30) days after entry of this consent decree. 

15. Payments shall be made in the form of a certified 

check payable to the "Treasurer of the United States of America" 

and shall be tendered to U.S. EPA, Region V, P.O. Box 70753, 

Chicago, Illinois 60673. A copy of the transmittal of each 

payment shall be sent to the Waste Management Division, U.S. EPA 
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• Region V, RCRA Enforcement Section, SHR-12, 230 South Dearborn 

Street, Chicago, Illinois 60604, Attention: Joe Baker. 

16. If any payment of the civil penalty is late, 

Allegan shall pay interest on the past due civil penalty. 

Interest shall accrue at the rate provided in 28 u.s.c. §1961(a), 

that is, a rate equal to the coupon issue yield equivalent (as 

determined by the Secretary of the Treasury) of the average 

accepted auction price for the last auction of 52-week U.S. 

Treasury bills settled 30 days prior to the time of payment of 

the civil penalty. Interest shall be compounded annually. 

X. GENERAL PROVISIONS 

17. Approval and entry of this consent decree by the 

Court, and compliance with it by Allegan, shall constitute full 

and final settlement of the claims alleged in the complaint. In 

consideration for Allegan's full compliance_ with the terms of 

this consent decree the United States covenants not to sue 

Allegan, or its directors, officers or shareholders; for the 

claims alleged in the complaint. 

18. Allegan shall make no reimbursement claim against 

the United States or the Hazardous Substa~ce Superfund 

established by Section 221 of the Comprehensive Environmental 

Response, Compensation and Liability Act ("CERCLA"), 42 u.s.c. 

§9631, for any closure costs incurred by Allegan in complying 

with this consent decree. 

19. Except as provided by this consent decree, this 

• consent decree does not eliminate the responsibility of Allegan 
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• to comply with RCRA and other federal and state environmental 

laws to the extent such laws are applicable to Allegan. 

• 

20. The United States and Allegan expressly reserve 

all rights, claims, demands and causes of action each may have 

against any and all persons and entities that are not parties to 

this consent decree. 

21. The United States and Allegan expressly reserve 

all rights, claims, demands and causes of action as to each other 

for matters not covered by this consent decree. 

22. The United States has provided the State of 

Michigan with notice of the complaint filed in this action and of 

the lodging of the consent decree with the Court. 

23. Each party to this action shall bear its own costs 

and attorneys fees. 

24. The Court shall retain jurisdiction to enforce and 

modify this consent decree and to resolve disputes arising under 

it. 

25. Approval by the United States and entry of this 

consent decree by the Court are subject to the Public Notice and 

Comment requirement of 28 C.F.R. § 50.7, ~hich requires that 

notice of proposed consent decrees in certain environmental 

actions be given to the public, and that the public shall have at 

least thirty (30) days to submit comments on the proposed consent 

decree. 

26. This consent decree shall terminate by motion of 
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• either the United States or Allegan after each of the following 

has occurred: 

• 

(a) Allegan has complied with the terms of the consent 

decree. 

(b) Allegan has paid the civil penalty and any late 

payment interest due pursuant to Section VI of this consent 

decree to the United States. 

(c) Allegan has properly submitted a certification of 

closure for the two surface impoundments. 

27. This consent decree shall be effective upon the 

date of its entry by the Court. 

The undersigned representatives of each party to this 

consent decree certify that he or she is authorized by the party 

whom he or she represents to enter into the terms and conditions 

of this consent decree and to legally bind that party to it. By 

their undersigned counsel the parties enter into this consent 

decree and submit it to the Court for approval and entry. 

Date: __ _ 

UNITED STATES OF AMERICA 
Plaintiff 

DONALD A. CARR 
Acting Assistant Attorney 

General 
Land and Natural Resources 

Division 
U.S. Department of Justice 

HONORABLE RICHARD ENSLEN 

ALLEGAN METAL FINISHING COMPANY 
Defendant 

WALTER C. SOSNOWSKI 
President, Allegan Metal Finishing 

Company 
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JOHN SMIETANKA 
United states Attorney 
Western District of Michigan 

THOMAS GEZON 
Assistant U.S. Attorney 
399 Federal Building 
110 Michigan, N.W. 
Grand Rapids, Michigan 49503 

VALDAS V. ADAMKUS 
Regional Administrator 
Region V 
U.S. Environmental Protection 

Agency 

THOMAS L. ADAMS, JR. 
Assistant Administrator 
Office of Enforcement and 

Compliance Monitoring 
U.S. Environmental Protection 

Agency 

GORDON G. STONER 
Attorney, Environmental 

Enforcement Section 
Land and Natural Resources 

Division 
U.S. Department of Justice 

CONNIE PUCHALSKI 
Assistant Regional Counsel 
U.S. Environmental Protection 

Agency - Region V 
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CHARLES M. DENTON 
Varnum, Riddering, Schmidt & 

Howlett 
Attorneys for Allegan Metal 

Finishing Company 
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UNITED STATES DISTRICT COURT 

FOR THE WESTERN DISTRICT OF MICHIGAN 
-t' 

oE APR2 
_..<, BT UNITED STATES OF AMERICA, 

Plaintiff, 
. ---::-:DE~PU~TT-- ...., 

ro·:, WESTERN MICHIGM, -.,S, 
/. ,,·\. 

' ' V 

ALLEGAN METAL FINISHING, 

Defendant. 

Case No. K86-441 

___________________ ! 

ORDER 

Plaintiff has failed to file a responsive brief 

in accordance with Local Court Rule 29 to the motion of 

defendant for immediate consideration filed April 7, 1988. 

IT IS HEREBY ORDERED that plaintiff file a respon

sive brief in the Kalamazoo Clerk's Office by April 29, 

1988. (See Local Court Rule 30). 

DATED in Kalamazoo: 

U.S. District Judge 

\ ·. o' 
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DTB:GGS:tyh 
90-7-1-343 

Clerk 
U.S. District Court 
167 Federal Building 
410 w. Michigan Avenue 
Kalamazoo, Michigan 49005 

U.S. Department of Justice 
' 

Washington, D.C. 20530 

April 21, 1988 

Re: United States v. Allegan Metal Finishing Company. 
Civil Action No. K86-441-CA4D 

Dear Mr Hynek: 

Enclosed for filing is an original. and one copy of the 
United States' Motion In Limine and supporting Memorandum. 

Enclosures 

cc: Thomas Gezon 
Connie Puchalski 

By: 

Sincerely yours, 

Assistant Attorney General 
Land and Natural Resources Division 

Gord#.r!onp/b 
Environmental Enforcement Section 
Land and Natural Resources Division 
U.S. Department of Justice 
P.O. Box 7611 
Ben Franklin Station 
Washington, D.C. 20530 
(202) 633-5465 
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IN THE UNITED STATES DISTRICT COURT 
FOR THE WESTERN DISTRICT OF MICHIGAN 

SOUTHERN DIVISION 

UNITED STATES OF AMERICA, 

Plaintiff, 

v. 

ALLEGAN METAL FINISHING 
COMPANY, 

Defendant. 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) _______________ ) 

Civil Action No. K86-441 
JUDGE ENSLEN 

UNITED STATES' MOTION IN LIMINE FOR A PRETRIAL 
RULING ON THE ADMISSIBILITY OF EVIDENCE RELATING 

TO DEFENDANT'S STATE OF MIND AND DEFENDANT'S ALLEGED 
*IMPOSSIBILITY* OF RCRA'S INSURANCE REQUIREMENTS 

Plaintiff, United States of America, hereby moves this 

Court for a pretrial ruling to limit evidence introduced at trial 

by defendant that relates to defendant's state of mind and 

defendant's alleged defense of •impossibility• to consideration 

of the amount of civil penalty to be assessed by the Court. As 

set forth in the supporting memorandum, because liability under 

RCRA is strict, evidence of defendant's state of mind is not 

relevant to the question of defendant's liability under RCRA. 

Similarly, defendant's alleged defense of •impossibility• of 

obtaining liability for sudden and non-sudden accidental 

occurrences is not relevant to defendant's liability for its 

failure to certify compliance by Novembers, 1985 with the 

financial assurance requirements of RCRA. Such evidence is 



.. 
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• 

relevant only to the assessment of civil penalties by the Court • 

A Memorandum in support of this Motion is attached. 

OF COUNSEL 
CONNIE PUCHALSKI 

By: 

United States Environmental 
Protection Agency 

230 South Dearborn Street 
Chicago, Illinois 60604 

Respectfully submitted, 

ROGER J. MARZULLA 
Assistant Attorney General 
Land & Natural Resources Division 

JOHN SMEITANRA 
United States Attorney 
Western District of Michigan 

G~~NER~ 
Attorney 
United States Department of Justice 
Environmental Enforcement Section 
Land & Natural Resources Division 
P. o. Box 7611 
Ben Franklin station 
Washington, D. c. 20044 

THOMAS GEZON 
Assistant United States Attorney 
Western District of Michigan 
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• IN THE UNITED STATES DISTRICT COURT 
FOR THE WESTERN DISTRICT OF MICHIGAN 

SOUTHERN DIVISION 

UNITED STATES OF AMERICA ) 
) 

Plaintiff, ) Civil Action No. 
) K86-441 

v. ) 
) Judge Enslen 

ALLEGAN METAL FINISHING ) 
COMPANY, ) 

I. 

) 
Defendant. ) 

) 

UNITED STATES' MEMORANDUM IN SUPPORT OF ITS MOTION 
IN LIMINE FOR A PRETRIAL RULING ON THE ADMISSIBILITY 

OF EVIDENCE RELATING TO STATE OF MIND AND DEFENDANT'S 
ALLEGED 6 IMPOSSIBILITY6 OF RCRA'S INSURANCE REQUIREMENTS 

Introduction 

This memorandum is in support of the United States' 

Motion In Limine to limit evidence introduced at trial by 

defendant that relates to defendant's state of mind and 

defendant's alleged defense of •impossibility• to consideration 

of the civil penalty to be assessed by the Court. As discussed 

below, because liability under RCRA is strict, evidence of 

defendant's state of mind is not relevant to the question of 

defendant's liability under RCRA. Similarly, defendant's alleged 

defense of •impossibility• of obtaining liability for sudden and 

non-sudden accidental occurrences is not relevant to defendant's 

liability for its failure to certify compliance by November 8, 

1985 with the financial assurance requirements. Each of these 

• aspects of the United States' Motion In Limine is addressed 

below. 
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II. EVIDENCE AT TRIAL RELATING TO DEFENDANT'S STATE OF MIND 
SHOULD BE LIMITED TO THE ASSESSMENT OF CIVIL PENALTIES 

The United States will show at trial that defendant 

violated the permitting requirements of RCRA and violated the 

terms of the Consent Agreement and Final Order c•cAFO•) entered 

into between the Environmental Protection Agency (•EPA•) and 

defendant. At trial, defendant is likely to introduce evidence 

that its actions were taken in •good-faith.• Such evidence, 

however, is not relevant to defendant's liability under RCRA. In 

a civil case seeking penalties, RCRA and its regulations operate 

on a strict liability basis. United States v. Liviola, 605 F. 

supp. 96, 100 (N.D. Ohio 1985); United states v. Hayes 

International Coi::p., 786 F.2d 1499 (11th Cir. 1986). As a 

result, the United States need only prove that the conditions 

defined to be violations in the statute and regulations occurred, 

and need not prove that defendant acted negligently, willfully, 

in bad faith or with any other mental state. United States v. 

Bayes International corp., supra; Sierra Club v. Abston 

Construction Co •• Inc., 620 F.2d 41 (5th Cir. 1980); United 

States v. Earth Sciences. Inc., 599 F.2d 368 (10th Cir. 1979). 

Therefore, defendant's evidence of its alleged •good 

faith• is not relevant to the issue of defendant's liability 

under RCRA. Evidence of defendant's good or bad faith is a 

factor, however, that the Court should consider in assessing a 

civil penalty. United States v. Swingline. Inc., 371 F. Supp. 

37, 47 (E.D.N.Y. 1974). The United States, therefore, requests 
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that the Court restrict all evidence that relates to defendant's 

state of mind to the assessment of civil penalties. 

III. EVIDENCE AT TRIAL RELATING TO DEFENDANT'S ALLEGED 
•IMPOSSIBILITY• OF OBTAINING LIABILITY INSURANCE 
SHOULD BE LIMITED TO THE ASSESSMENT OF CIVIL PENALTIES 

Defendant asserts that a defense of •impossibility• 

precludes the United States from prevailing on any claim based 

upon defendant's failure to obtain liability insurance for sudden 

and non-sudden accidental occurrences. As discussed below, 

however, impossibility is not a legal defense to an enforcement 

action for failure to meet the financial responsibility 

requirements of RCRA. 

Recently, the District Court for the District of South 

Carolina addressed the issue of an •impossibility defense• 

identical to that alleged by defendant. United States v. T & s 

Brass and Bronze Works. Inc., 27 Env't. Rep. Cas. (BNA) 1220 

(D.S.C. Jan. 27, 1988). The Court in T & s Brass stated: 

••• an •impossibility• defense, if it were 
to apply at all, relates to a defendant's 
ability to comply with the law •••• 
Compliance with the statutory deadline was 
mandatory, even if the defendant's only 
option was to cease its business on November 
8, 1985. By imposing an absolute cut-off 
date for certifying compliance, Congress had 
already determined that protection of the 
public health and the environment was 
paramount. 

27 Env't. Rep. Cas. (BNA) 1226 

In Vineland Chemical Co. v. EPA, 810 F.2d 402 (3d Cir. 

1987), the Third Circuit held that EPA's interpretation of RCRA's 

financial responsibility certification was reasonable and 
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compatible with both the statutory language and the interest of 

Congress. Citing the legislative history of the 1984 RCRA 

amendments, the Court in Vineland noted that the November a, 1985 

compliance deadline evidence •clear Congressional intent to 

accelerate the EPA's enforcement activities• Id. at 409. One 

purpose of the 1984 amendments cited by the Third Circuit in 

Vineland was to •expedite the final permit review of major land 

disposal ••• facilities and close those facilities that cannot 

or will not meet the final standards at the earliest possible 

date• H.R. Rep. No. 198, 98th Cong. 2nd Sess., pt. I, at 44 

quoted in Vineland Chemical, Id. at 409 (emphasis added). Thus, 

Congress made clear in the 1984 RCRA amendments that whether the 

inability to meet the financial requirements by November a, 1985 

is voluntary or involuntary, it is simply irrelevant to a 

determination of compliance status. 

While the option to certify compliance with the 

financial assurance requirements or cease discharging to its 

ponds may have been distasteful to defendant, it is clearly what 

Congress intended. Congress enacted§ 3005(e)(2) of RCRA, 

setting November 8, 1985, as the deadline for complying with the 

financial responsibility requirements or losing interim status. 

Congress must be presumed to understand the obvious effect of the 

loss of interim status for a hazardous waste unit: mandatory 

closure of the unit. Therefore, Congress clearly intended that 

hazardous waste generators either obtain the required liability 



- 5 -

• insurance or cease treating, disposing or storing hazardous waste 

on November 8, 1985. Congress did not create any exceptions. 

• 

This Court should not consider Defendant's assertion 

of impossibility as a defense to liability for failure to meet 

the insurance requirements of RCRA because Congress clearly 

intended meeting the aforementioned financial responsibility 

requirements to be a categorical perquisite of continuing to 

operate a hazardous waste facility after November 8, 1985. If 

such evidence is admissible at all, it relates only to the 

court's consideration of the assessment of civil penalties. The 

United States, therefore, requests that the Court restrict 

evidence of defendant's alleged impossibility defense to the 

assessment of civil penalties against defendant. 

By: 

Respectfully submitted, 

ROGER J. MARZULLA 
Assistant Attorney General 
Land & Natural Resources Division 

JOHN SMEITANRA 
United states Attorney 
Western District of Michigan 

~~~ GORDON G. STONE~/ 
Attorney 
United States Department of Justice 
Environmental Enforcement Section 
Land & Natural Resources Division 
P. o. Box 7611 
Ben Franklin Station 
Washington, D. c. 20044 
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OF COUNSEL: 

CONNIE PUCHALSKI 
united States Environmental 

Protection Agency 
230 South Dearborn Street 
Chicago, Illinois 60604 

- 6 -

THOMAS GEZON 
Assistant United States Attorney 
Western District of Michigan 

·, 
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CERTIFICATE OF SERVICE 

I certify that a copy of the foregoing United states' 
Motion In Limine and supporting memorandum was this 21st day of 
April 1988 was mailed, postage prepaid, addressed to: 

Charles M. Denton 
Suite 800 
171 Monroe Avenue, N.W. 
Grand Rapids, MI 49503 

Gordon G. stoner ' 
Attorney 
Land and Natural Resources Division 
U.S. Department of Justice 
P.O. Box 7611 
Ben Franklin Station 
Washington, D.C. 20044 
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Kalamazoo, Michigan 49005 

Attention: Docket Manager 

SUITE 800 

171 MONROE AVENUE, N.W. 

GRAND RAPIDS, MICHIGAN 49503 

TELEPHONE (6161459-4186 

TELECOPIER (616) 459-8468 

TELEX 192818015 VARN 

April 11, 1988 

Re: United States v Allegan Metal Finishing Co, 
Case No. K86 441 

Dear Sir or Madam: 

JOHN PATRICK WHITE 
CHARLES M. DENTON 
PAUL M. KARA 
H. LAWRENCE SMITH 
JUDY E. BREGMAN 
THOMAS C. CLINTON 
MARK L. COLLINS 
JONATHAN W. ANDERSON 
JOHN W. BOLEY 
CARL OOSTERHOUSE 
WILLIAM J, LAWRENCE m 
GREGORY M. PALMER 
SUSAN M. WYNGMRDEN 
KAPLIN 5. JONES 
STEPHEN P. AF'ENDOULIS 
ROBERT A. HENDRICKS 
DAVID E. KHOREY 
MICHAEL G. WOOLDRIDGE 
MICHAEL D. F'ISHMAN 
JANET C. BAXTER 
HE.A.THEA E. HUDSON 
PERRIN RYNDERS 
MARK 5. ALLARD 
TIMOTHY E. EAGLE 
DAVID A. RHEM 
THOMAS S. CRABB 
DONALD P. LAWLESS 
MICHAEL S. McELWEE 
GEORGE B. DAVIS 
JACQUELINE D. SCOTT 
PAUL D. f'OX 

N. STEVENSON JENNETTE m 
JOHN T. BEUKER ll 
MICHAEL J. DUNN 
WILLIAM W. McQUADE 
THERESA M. POULEY 
DAVID E. PRESTON 
JAN D. REWERS 
JEf'f"REY W. BESWICK 
MICHAEL L. RESNICK 
GEORGE C. SUMMERFIELD 

or COUNSEL 
LAURENT K. VARNUM 
ROBERT G. HOWLETT 
JOHN L. WIERENGO, JR. 
F'. WILLIAM HUTCHINSON 
CHESTER C. WOOLRIDGE 
WILLIAM J. HALLIDAY, JR. 

RICHARD L. SPINDLE. 
1936·1975 

CARL J. RIDDE.RING 
1904·1977 

CLIF'F'ORD C. CHRISTENSON 
191~·1982 

WAL TEA K. SCHMIDT 
(RETIRED) 

We represent Defendant, Allegan Metal Finishing Company, in the above
referenced litigation, and are writing to you with prior notice to counsel for 
Plaintiff. This correspondence is to inquire as to the status of our June 8, 
1987 appeal from the Magistrate's Order denying Defendant's April 29, 1987 
Motion for Joinder of State of Michigan as Party-Plaintiff. Defendant has 
submitted throughout this proceeding that the State of Michigan is a necessary 
party to provide complete relief and avoid prejudice to Defendant as envisioned 
by Federal Rule of Civil Procedure 19(a), 

• 

At this point, the case is scheduled for jury trial during the May 2 to 
June 30, 1988 term. To proceed to trial without Judge Enslen's decision on our 
appeal regarding joinder of the State of Michigan as a party-plaintiff could 
operate to the parties' detriment if the State is ordered to be joined. 
Therefore, in the interests of judicial economy and convenience to the 
litigants, we would appreciate an update on the status of this appeal on the 
Judge's docket and the likelihood of this being decided prior to trial. 

Very truly yours, 

VARNUM, RIDDERING, SCHMIDT & HOWLETT 

CMD/njv 
c: Walter C. Sosnowski 

Gordon Stoner 
Thomas Gezon / 
Connie PuchalskiV 
John Scherbarth 
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UNITED STATES OF AMERICA 
IN THE UNITED STATES DISTRICT COURT FO 

WESTERN DISTRICT OF MICHIGAN, SOUTHERN 

UNITED STATES OF AMERICA, 

Plaintiff, 

sy ___ _ 

Hon. Richard A. Enslen 

v. 

ALLEGAN METAL FINISHING 
COMPANY, 

Defendant. 
________________ ! 

ORDER 

File No. K86-441 

This matter is before the Court on Plaintiff's Motion 

To Limit Defendant's Jury Demand To Questions Of Defendant's 

Liability For Civil Penalties. At the time of hearing, the 

parties agreed that there was no issue as to defendant's right 

to a jury on the question of liability for civil penalties; 

further, that the only issue before the Court was whether an 

advisory jury should be impaneled on the issue of the amount 

of any civil penalty that might be imposed. Because outstanding 

motions for summary judgment might affect the determination 

of whether an advisory jury should be impaneled for this 

purpose, such motion will be denied at this time, without 

prejudice to defendant's right to renew this motion by way 

of a motion in limine before the trial judge, Judge Enslen, 

after those motions for summary judgment have been decided. 

IT IS SO ORDERED. 

(_ 

DATED: April 7, 1988 

J 

-·----· 
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UNITED STATES OF AMERICA 
IN THE UNITED STATES DISTRICT COURT FO~?I1tflR -;] f'': 3: ~;';. 

WESTERN DISTRICT OF MICHIGAN, SOUTHERN DIVISION 

UNITED STATES OF AMERICA, 

Plaintiff, 

v. 

ALLEGAN METAL FINISHING 
COMPANY, 

Defendant. 

BY ___ _ 

Hon. Richard A. Enslen 

RENOTICE 
File No. K86-441 

I -------------------

PLEASE TAKE NOTICE that the Pretrial Conference 

scheduled for Friday, April 8, 1988, at 10:00 a.m., IS HEREBY 

RESCHEDULED TO FRIDAY, APRIL 15, 1988, at 2:30 p.m., at 

112 Federal Building, 410 West Michigan Avenue, Kalamazoo, 

Michigan. 

Sharon Seaton, Deputy Clerk 

DATED: April 8, 1988 
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TERESA S. DECKER 
JEF"F"REY R. HUGHES 
RICHARD W. BUTL.ER, JR. 
LAWRENCE P. BURNS 
MATTHEW D. ZIMMERMAN 
WILLIAM E. ROHN 

United States District Court 
Western District of Michigan 
410 West Michigan 
Kalamazoo, MI 49005 

April 6, 1988 

FEDERAL EXPRESS 

CARL OOSTERHOUSE 
WILLIAM J. LAWRENCE m 
GREGORY M. PALMER 
SUSAN M. WYNGMRDEN 
KAPLIN S. JONES 
STEPHEN P, Af"ENDOULJS 
ROBERT A. HENDRICKS 
DAVID E. KHOREY 
MICHAEL G. WOOLDRIDGE 
MICHAEL D. F'ISHMAN 
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DONALD P. LAWLESS 
MICHAEL 5. McELWEE 
GEORGE B. DAVIS 
JACQUELINE D. SCOTT 
PAUL 0. rox 

Re: United States v Allegan Metal Finishing Company; 
Case No. K86-441-CA4 

Dear Sir or Madam: 

OF" COUNSEL 
LAURENT K. VARNUM 
ROBERT G. HOWLETT 
JOHN L. WIERENGO, JR. 
f". WILLIAM HUTCHINSON 
CHESTER C. WOOLRIDGE 
WILLIAM J. HALLIDAY, JR. 

RICHARD L. SPINDLE 
1936-1975 

CAAL J. RIDDERIHG 
1904·1977 

CLIF'F'OAD C. CHRISTENSON 
1915-1982 

WALTER K. SCHMIDT 
(RETIRED) 

For the above-referenced case, please find enclosed an original 
and one copy of the following: 

1. The parties' Pre-Trial Order for the April 8, 
1988 pre-trial conference; 

2. Defendant's Exhibits List; 

3. Defendant's Disputed Facts; and 

4. Proof of Service of the above upon counsel 
for plaintiff. 

Additionally, please be advisecl that plaintiff's counsel is filing 
with the Court today the parties' Stipulated Facts. 

If you have any questions concerning any of the above, please 
contact the undersigned. 

Very truly yours, 

VARNUM, RIDDERING, SCHMIDT & HOWLETT 

CMD:kap 
Enclosures 
cc's: Mr. Walter C. Sosnowski 

Ronald Vriesman, P.E. 
Thomas J. Gezon, Esq./ 
Ms. Connie Puchalski/ 

Charles M. Denton 
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IN THE UNITED STATES DISTRICT COURT 
WESTERN DISTRICT OF MICHIGAN 

UNITED STATES OF AMERICA ) 
) 

Plaintiff, ) 
) 

v. ) 
) 

ALLEGAN METAL FINISHING CO. ) 
) . 

Defendant. ) 
) 

' ) 

Judge Enslen 

No. K86-441-CA4 

PRE-TRIAL ORDER 

Pursuant to order of the Court, the attorneys for the 

parties to this action submit this Pre-Trial Order. 

1. Date of Pre-Trial Conference. A Pre-Trial 

conference is, scheduled for April 8, 1988, at 10:00 A.M. 

2. Attorneys for Parties. The United States will be 

represented by Gordon Stoner, attorney, U.S. Department of 

Justice, Washington, D.C. and Connie Puchalski, attorney, United 

States·Environmental Pr?tection Agency, Region v, Chicago, 

Illinois. All~gan Metal Finishing Company will be represented by 

Charles Denton, Varnum, Riddering, Schmidt & Howlett, Grand 

Rapids, Michigan. 

3. Parti~s and Jurisdiction. The plaintiff in this 

ca~e is the United States of America. The United States invokes 

this Court's jurisdiction over this action pursuant to Section 

3008(a) of the Resource Conservation and Recovery Act 

(hereinafter "RCRA"), 42 U.S.C. § 6928(a), and 28 u.s.c. §§ 1331, 

1345 and 1355. Defendant in this case is Allegan Metal Finishing 
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• Company (hereinafter "Allegan"). Allegan concedes that this 

Court has jurisdiction over this action. 

• 

4. Pending Pleadings. The following motions are 

pending before the Court: 

(1) Motion of the United States for Partial 

summary Judgment on Issues of Liability; 

(2) Motion of Defendant for Summary Judgment; 

(3) Appeal to Judge Enslen of the denial by 

Magistrate Rowland of Defendant's Motion to Join State of 

Michigan as a Party-Plaintiff; and 

(4) Motion of the United States to Limit 

Defendant's Jury Demand to Questions of Defendant's 

Liability for Civil Penalties. Motion is scheduled to be 

argued on April 7, 1988, at 2:30 p.m. 

5. Contentions of the United States. The United 

states contends that defendant violated RCRA as follows: 

(1) On November 8, 1985, defendant lost authorization 

to treat, store, dispose or introduce hazardous waste in two 

surface impoundments at the Allegan facility. This loss of 
' 

authorization occurred as required by Section 3005(e) of RCRA, 42 

u.s.c. § 6925(e), and 40 C.F.R. § 270.73 because defendant 

failed, on or before November 8, 1985, to certify compliance with 

applicable financial responsibility requirements. Defendant 

continued to introduce hazardous waste into at least one of these 
5 

surface impoundments after November 8, 198J . 
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(2) Defendant failed to meet the following 

requirements of the CAFO: 

(a) Provide to U.S. EPA documentation of 

financial assurance for closure within 45 days of entry 

of the CAFO; 

(b) Provide to U.S. EPA documentation that it 

possessed liability insurance for sudden and non-sudden 

accidental occurrences within 30 days of entry of the 

CAFO; 

(c) Pay a penalty of $16,000 within 60 days of 

the date of the CAFO. 

6. Contentions of Defendant. The defendant contends 

as follows: As set forth in the Defendant's Answer and 

Affirmative Defenses and summary judgment pleadings, the 

Defendant denies any violation of the federal Resource 

Conservation and Recovery Act (RCRA) as alleged herein, based 

principally upon the parties' prior administrative Consent 

Agreement and Final Order (CAFO). As part of the prior 

administrative settlement between the parties, the Defendant 

obtained permitted status under RCRA for the two holding ponds at 

issue and had approved a closure plan for those ponds. That 

closure plan expressly allowed the continued use and operation of 

the holding ponds until the Defendant's wastewater treatment 

system for discharge under a State NPDES permit was finalized. 

In addition to submitting that the CAFO is a bar to this 

attempted re-litigation of the same matters as were at issue and 
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• resolved in that prior proceeding, the Defendant's 1972 State 

permit for the use and operation of the holding ponds at issue 

precludes this action. The operation of the holding ponds by 

Defendant was therefore permitted and authorized at all relevant 

times. 

• 

With regard to the specific alleged violations of RCRA, 

Defendant has denied that its use of the holding ponds 

constitutes "land disposal" of "hazardous wastes", as such were 

intended to be used by the Defendant solely for temporary 

accumulation of wastewaters reasonably and honestly believed to 

be non-hazardous. The only other alleged RCRA violation regards 

pollution liability insurance for the operation of the holding 

ponds, and Defendant has submitted commercial impossibility or 

impracticability of obtaining such insurance as a defense. This 

is not only a common law defense but also is based upon the 

relevant CAFO provision. 

7. Facts Not In Dispute. 

Plaintiff and defendant will file with the Court before 

the pre-trial conference joint Stipulated Facts. Plaintiff and 

defendant reserve objections based on relevance grounds. 

8. Disputed Factual Issues. 

Plaintiff and defendant will each file with the Court 

before the pre-trial conference a statement of disputed factual 

issues. 

9. Contested Issues of Law. The contested issues of 
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law are as set forth in the plaintiff's and defendant's motions 

for summary judgment. Specifically, these issues include: 

(a) Is the wastewater that was discharged from the 

Allegan facility to the on-site holding ponds exempt from 

regulation as a hazardous waste pursuant to 40 C.F.R. § 261.31? 

(b) Does the discharge of wastewater from the Allegan 

facility to the on-site holding ponds constitute land disposal 

within the meaning of RCRA? 

(c) Are the claims alleged in the Complaint barred by 

accord and satisfaction or res judicata? 

(d) Are the claims alleged in the Complaint legally 

excused by impossibility, commercial impracticability or good 

faith by defendant? 

(e) Was Allegan's use of on-site holding ponds 

permitted under RCRA or State law? 

(f) On what issues is defendant entitled to a jury 

trial? 

10. Discovery. 

Subject to prior requests, plaintiff and defendant have 

completed discovery. 

11. Trial Exhibits. 

Plaintiff and defendant will each submit to the court 

before the pre-trial conference its list of proposed trial 

exhibits. Plaintiff and defendant shall file with the court 

objections to the proposed exhibits by April 14, 1988 . 
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12. Deposition Testimony. 

Subject to all appropriate objections under the Federal 

Rules of Evidence, the deposition testimony of Walter Sosnowski 

and E.C. Sosnowski may be offered into testimony at trial. 

13. Charts, Graphs, etc .. 

Plaintiff and defendant have agreed to make available 

to each other on or before April 22, 1988, all charts, graphs and 

other like documents which, although not to be offered in 

evidence, counsel intends to use at trial. Plaintiff and 

defendant shall object to any such document no later than 10 

days before trial. 

14. Witnesses. 

(1) Plaintiff's witnesses may include any of the 

following: 

(a) Joe Baker, U.S. EPA, Chicago, Illinois, who will 

testify as to his observations of the Allegan facility made 

during inspections on behalf of U.S. EPA and about admissions 

made by defendant. He may also testify as to his opinion and 

conclusion regarding conditions and hazards at the facility based 

on his experience and expertise in hazardous waste enforcement, 

as well as with regard to relevant aspects of the RCRA program 

and defendant's involvement with RCRA. He may also testify 

regarding the factors relating to amount of civil penalty. 

(b) Augusta Bloom, U.S. EPA, Chicago, Illinois, who 

will testify as to defendant's failure to submit various RCRA 

documents to U.S. EPA. 
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• (c) Pat Vogetman, U.S. EPA, Chicago, Illinois, who 

• 

will testify with regard to relevant aspects of the RCRA program 

and defendant's involvement with RCRA. 

(d) William Muno, U.S. EPA, Chicago, Illinois, who 

will testify with regard to relevant aspects of the RCRA program 

and defendant's involvement with RCRA. He may also testify 

regarding the factors relating to amount of civil penalty. 

(e) William Miner, U.S. EPA, Chicago, Illinois, who 

may testify with regard to relevant aspects of the RCRA program 

and defendant's involvement with RCRA. He may also testify 

regarding the factors relating to amount of civil penalty. 

(f) Lynn Spurr, Michigan Department of Natural 

Resources (MDNR), Plainwell, Michigan, who will testify as to her 

observations of the Allegan facility made during inspections on 

behalf of MDNR and about admissions made by defendant. She may 

also testify regarding the operation of and conditions at the 

Allegan facility. She may also testify regarding relevant 

aspects of the RCRA program and defendant's compliance with RCRA. 

(g) Dave Slayton, MDNR, Lansing, Michigan, who will 

testify as to his observations of the Allegan facility made 

during inspections on behalf of MDNR and about admissions made by 

defendant. He may also testify regarding the operation of and 

conditions at the Allegan facility, including compliance with 

RCRA. 

(h) Becky Kocsis, MDNR, Lansing, Michigan, who will 

testify as to her observations of the Allegan facility made 
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• during inspections on behalf of MDNR and about admissions made by 

defendant. She may also testify regarding the operation of and 

conditions at the Allegan facility, including compliance with 

RCRA. 

• 

(i) Tom Leep, MDNR, Lansing, Michigan, who will 

testify as to his observations of the Allegan facility made 

during inspections of behalf of MDNR and about admissions made by 

defendant. He may also testify regarding the operation of and 

conditions at the Allegan facility, including compliance with 

RCRA. 

(j) Jim Roberts, MDNR, Lansing, Michigan, will testify 

with regard to relevant aspects of the RCRA program and 

defendant's involvement with the program. 

(k) Ed Sosnowski, Chairman of the Board of Allegan, 

who may be called as an adverse witness to describe operation of 

and conditions at the Allegan facility and to describe 

defendant's action regarding the RCRA program. 

(1) Walter Sosnowski, President of Allegan, who may be 

called as an adverse witness to describe operation of and 

conditions at the Allegan facility and to describe defendant's 

action regarding the RCRA program. 

(m) Ronald Vriesman, Dell Engineering, who may be 

c~lled as an adverse witness to describe operation of and 

conditions at the Allegan facility and to describe defendant's 

action regarding the RCRA program . 
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(n) Leroy Dell, Dell Engineering, who may be called as 

an adverse witness to describe operation of and conditions at the 

Allegan facility and to describe defendant's action regarding the 

RCRA program. 

Of these potential witnesses, plaintiff is most likely 

to call Joe Baker, William Muno and Lynn Spurr. Plaintiff 

rese~ves the right to call rebuttal witnesses. 

(2) Defendant's witnesses may include any of the 

following: 

(a) Walter C. Sosnowski, President, Allegan Metal 

Finishing Company, Allegan, Michigan, regarding general 

operations of AMFCO, environmental regulatory compliance 

matters, the parties' prior RCRA settlement, wastewater treatment 

system, NPDES discharge, and other matters relative to this 

dispute. 

(b) Edward c. Sosnowski, Chairman of the Board, 

Allegan Metal Finishing Company, regarding historical operations 

at AMFCO, environmental regulatory compliance, the parties' prior 

RCRA settlement, and other matters relative to this dispute. 

(c) Walter Speich, Treasurer, Allegan Metal 

Finishing Company, regarding financial assurance and liability 

insurance matters. 

(d) Steven J. Alexander, First of America Bank -

Michigan, N.A., Kalamazoo, Michigan, regarding financial 

assurance for closure and other financial arrangements concerning 
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AMFCO's wastewater treatment system and closure of the holding 

ponds at issue. 

(e) Leroy Dell, P.E.,Oell Engineering, Holland, 

Michigan, regarding background of AMFCO's environmental 

regulatory compliance, including NPDES permits, treated 

wastewater discharge, sludge management, and related matters. 

(f) Ronald R. Vriesman, P.E., Dell Engineering, 
-

Holland, Michigan, regarding AMFCO's environmental regulatory 

compliance, including specifically the wastewater discharge and 

use of the holding ponds, RCRA compliance, closure of the holding 

ponds, F006 waste delisting petition, and related matters. 

(g) Joseph M. McNasby, CPCU, Vice President, The 

Graham Company, Philadelphia, Pennsylvania, regarding AMFCO's 

efforts to obtain pollution liability insurance coverage, the 

market for such insurance, the terms and conditions of such 

insurance, and related matters. 

(h) David Guzik, Underwriter, National Union 

Fire Insurance Company, Philadelphia, Pennsylvania, regarding 

pollution liability insurance coverages, including terms and 

conditions of such, and related matters. 

(i) Thomas D. Burr, CPCU, Burr & Company, Grand 

Rapids, Michigan, regarding general liability and environmental 

impairment liability insurance coverages, terms and conditions of 

such policies, availability in the marketplace of such policies, 

and related matters . 
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Defendant further reserves the right to call any 

and all other witnesses, both lay and expert, as may be relevant 

to rebut or respond to Plaintiff's case-in-chief and as this 

litigation proceeds through trial. 

(3) In the event there are other witnesses to be 

called at the trial, names and addresses and the general subject 

matter of their testimony will be reported to opposing counsel, 

with a copy to the Court, at lest ten (10) days prior to trial 

and such witnesses may be called only upon leave of Court. This 

restriction shall not apply to rebuttal or impeachment witnesses, 

the necessity of whose testimony cannot reasonably be 

anticipated before trial. 

15. All motions in limine shall be filed no later than 

10 days before trial. 

16. This is a jury case, subject to the Court's ruling 

on plaintiff's Motion to Limit Defendant's Jury Demand to 

Questions of Defendant's Liability for Civil Penalties. 

Proposed jury instructions and any special questions 

that the Court is asked to put to prospective jurors on voir dire 

shall be delivered to the Court not later than 14 days prior to 

the trial term date, unless specific leave to the contrary is 

granted by the Court. 

Counsel shall also submit a proposed "Theory and Claim" 

concisely setting forth in non-argumentative fashion their 

position on the issues in the case and the verdict they seek. 

The proposed "T & C" shall not exceed one double spaced, 
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• typewritten legal page in length, except as otherwise permitted 

by the Court. The "T & C" is read to the jury along with the 

final instructions in the case. The Court may edit proposed "T & 

Cs" for length or content. 

Each party shall file with the Court a separate 

memorandum on contentions of fact and law by the date set by the 

Court at the pre-trial conference; , 1988. -----------
17. The parties have discussed settlement of the case 

on various terms and conditions, but have been unable to reach an 

agreement. They will continue to negotiate and will advise the 

Court immediately if settlement is reached. 

18. The probable length of trial is 5-7 days. 

19. Trial of this case is hereby set for the day 

of ______ , 19_, at o'clock A.M. 

ENTERED the __ day 
of April, 1988. 

United States District Judge 

APPROVED: 

ATTORNEY FOR THE UNITED STATES 

ATTORNEY FOR DEFENDANT 

• DATE: 1// '/f'Y 
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UNITED STATES DISTRICT COURT 
WESTERN DISTRICT OF MICHIGAN 

SOUTHERN DIVISION 

UNITED STATES OF AMERICA, 

Plaintiff, 

V 

ALLEGAN METAL FINISHING 
COMPANY, 

Defendant. 
________________ ! 

Civil Action No. K86-441 

Hon. Richard A. Enslen 

DEFENDANT'S DISPUTED FACTS 

NOW COMES Defendant, Allegan Metal Finishing Company, by and 

through its attorneys, Varnum, Riddering, Schmidt & Howlett, and 

hereby sets forth those material fact issues herein which it 

understands to be disputed by Plaintiff: 

1. The wastewater discharge from Allegan Metal Finishing 

Company (AMFCO) has at all times relevant to this dispute been 

subject and pursuant to one or more valid permits issued under 

appropriate legal authority. 

2. The Michigan Water Resources Commission issued Order No. 

505 on March 28, 1963, permitting surface water discharge of 

AMFCO's treated wastewater. On July 21, 1972, the Michigan Water 

Resources Commission issued Stipulation No. V-00250, superseding 

Order No. 505, authorizing and requiring discharge of AMFCO's 

treated wastewater to the two holding ponds at issue. The 1972 

State Stipulation was superseded by the November 2, 1982 issuance 

of NPDES permit No. MI 0042772, pursuant to AMFCO's submittal of 

• an application for re-issuance. 



3. AMFCO's only intention with regard to the holding ponds 

• was to use them pursuant to its State authorization for the place

ment (or storage) of discharged treated wastewaters understood to 

be non-hazardous and to be removed subsequently for off-site dis

posal. 

• 

4. AMFCO did not intend to dispose of hazardous wastes in 

the holding ponds at issue. 

5. Only pre-treated waste characterized by the U.S. Environ

mental Protection Agency ( EPA) as F006 has ever been placed in 

AMFCO's holding ponds, as, following AMFCO's wastewater treatment 

process, the waste characterized by U.S. EPA as FOOS becomes waste 

F006. Waste FOOS has never been treated, stored or disposed by 

AMFCO in the holding ponds. 

6. AMFCO understood in good faith that its wastewater dis

charge was exempt from hazardous waste regulation under the 

Resource Conservation and Recovery Act (RCRA) based upon, in part, 

the 1980 exclusion in U.S. EPA' s description of waste F006 for 

"wastewater treatment sludges from ... (3) zinc plating (segre

gated basis) on carbon steel; ... " 40 C.F.R. § 261.31. AMFCO's 

Amended Notification of Hazardous Waste Activity was filed in 1982 

based upon the Company's understanding of this regulatory exclu

sion. 

7. On or about September 3, 1981, at the State's request and 

direction, AMFCO submitted to the Michigan Department of Natural 

Resources (MDNR) a RCRA Part A interim status permit application 

identifying storage in the holding ponds of F006 waste at its 

Allegan, Michigan facility. 
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8. AMFCO currently has a permit under the federal Resource 

• Conservation and Recovery Act (RCRA) for the use and operation of 

its holding ponds at issue. 

• 

9. The claims at issue on the prior U.S. EPA administrative 

complaint filed December 4, 1984 pursuant to RCRA are the same 

matters now at issue on this action. 

10. In settlement of the prior U.S. EPA administrative pro

ceeding under RCRA, AMFCO undertook a variety of actions, 

including filing with U.S. EPA a RCRA Part A interim status permit 

application on February 21, 1985, to obtain compliance with the 

RCRA regulations at issue herein. 

11. AMFCO complied with and satisfied the terms and require

ments of the parties' administrative Consent Agreement and Final 

Order (CAPO), entered June 28, 1985, including specifically, ,1 

2.A. (contingency plan), 11 2.B. (Closure Plan), 11 2.C. (personnel 

training), , 3. (groundwater assessment plan with quarterly moni

toring), and 11 4. ( f inane ial assurance for closure) , in full and 

final settlement of the disputed claims. 

12. In August of 1985, AMFCO completed and submitted to First 

of America Bank - Michigan, N.A., the appropriate application for 

a letter of credit to meet the RCRA financial assurance for clo

sure requirements of the parties' administrative Consent Agreement 

and Final Order (CAFO). The $260,000 letter of credit was 

approved for AMFCO by First of America Bank on August 8, 1985. 

13. The U.S. EPA advised First of America Bank that the 

required issuance under the CAFO of the pre-approved letter of 

-3-



• 
credit, with standby trust, was required to be filed by 

January 31, 1986, and such was therefore timely filed . 

14. AMFCO's submittals to U.S. EPA pursuant to the CAFO, 

including the letter of credit as financial assurance for closure 

and payment of the $3,000 mitigated civil penalty, were accepted 

by the U.S. EPA without protest or objection as to timeliness or 

adequacy of such submittals. 

15. At the time of filing of the Complaint herein, according 

to the Michigan Department of Natural Resources (MDNR), AMFCO was 

in compliance with the allegedly applicable RCRA requirements. 

16. AMFCO' s only alleged deficiency in complying with the 

RCRA regulations at issue on Plaintiff's Complaint is the failure 

to obtain pollution liability insurance for sudden and non-sudden 

occurrences arising from the holding ponds. Without admitting the 

applicability of such requirements, pollution liability insurance 

for the holding ponds is not practically available to AMFCO in 

these circumstances and based upon the insurance market condi

tions. 

17. The CAFO settlement agreement between the parties pro

vides at ,1 2 .D. that the regulatory requirements for pollution 

liability insurance "may be stayed by U.S. EPA for such period of 

time as Respondent [AMFCO] can thoroughly document that, despite 

diligent effort, it is unable to secure the liability insur-

ance . . II 

18. AMFCO had policies of general liability insurance in 

place at relevant times which may cover liability for sudden acci-

• dental pollution occurrences. 
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19. Pursuant to CAFO ~ 2.D., through The Graham Company, 

insurance broker for the National Association of Metal Finishers 

(NAMF), AMFCO has sought diligently to obtain pollution liability 

insurance. AMFCO was advised in August, 1985 that its application 

for such insurance through The Graham Company had been declined. 

Pollution liability insurance for the holding ponds has not been 

reasonably available to AMFCO throughout the time period relevant 

to this dispute. 

20. The standard pollution liability insurance policy terms 

and conditions would exclude coverage for non-sudden occurrences 

from the holding ponds as pre-existing conditions. As well, 

general liability insurance policies, since at least 1986, contain 

"absolute pollution exclusions" precluding any coverage for sudden 

occurrences of pollution. Furthermore, and in any event, such 

pollution liability insurance coverage requires payment of cost

prohibitive premiums and includes very large deductibles. 

21. At all times relevant to this lawsuit, the pollution 

liability insurance market has been severely constrained. 

22. AMFCO's Closure Plan for the holding ponds was originally 

prepared in April, 1984, for submittal to the MDNR pursuant to the 

Company's NPDES wastewater discharge permit. 

23. The Closure Plan for AMFCO's holding ponds, as approved 

by the U.S. EPA and MDNR, provides for excavation and disposal 

off-site of the treated sludge in those ponds, constituting "clean 

closure". 

24. According to 

pending with the U.S. 

AMFCO's June, 1986 delisting petition, 

EPA, additional treatment of the treated 
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sludge located in the two holding ponds with lime brings the con-

• sti tuents of that sludge into acceptable levels within the U.S. 

• 

EPA regulatory requirements to be characterized as non-hazardous 

and allow closure of the ponds to proceed as managing non

hazardous waste ( as confirmed by AMFCO' s June, 1987 Addendum to 

the Company's Closure Plan). 

25. According to AMFCO's Closure Plan for the holding ponds, 

as revised and approved by the U.S. EPA, closure of the holding 

ponds was not required to be commenced until AMFCO's wastewater 

treatment was upgraded and fully operational for discharge 

bypassing the holding ponds to the surface water under the Com

pany's NPDES discharge permit. 

26. The planning of the AMFCO wastewater treatment system to 

bypass use of the holding ponds by NPDES surface water discharge 

began in 1982. As well, the Company diligently sought the neces

sary financing for the project, including JDA and SBA loans. 

27. The following is a summary of events that took place 

surrounding AMFCO's completion of the wastewater treatment system 

to allow closure of the holding ponds to commence: 

A. On December 31, 1982, the preliminary engi

neering reports and basis of design for the wastewater 

treatment facility were submitted for approval by the 

MDNR. 

B. 

for the 

On March 31, 

final plans 

1983, MDNR approval was received 

and specifications of the AMFCO 

wastewater treatment facility and necessary procedures . 

-6-



• 

• 

C. On May 20, 1984, actual construct ion of the 

wastewater treatment facility was commenced by AMFCO . 

D. Following MDNR approval of the final plans and 

specifications for the AMFCO wastewater treatment facil

ity, the September 25, 1985 proposal of Advanced Chemical 

Systems to supply the necessary equipment for the waste

water treatment system was accepted by AMFCO at a con

tract price of over $176,600.00. 

E. As part of its NPDES wastewater discharge proj

ect, in January of 1986, AMFCO sought to obtain an ease

ment to lay piping across property owned by the State of 

Michigan and lying between property owned by AMFCO and 

the intended wastewater discharge point. On July 2, 

1986, AMFCO transmitted an easement application to the 

MDNR. By letter of September 22, 1986, the easement was 

approved by the MDNR. The easement in this case was 

necessary for the completion of the wastewater treatment 

system project. 

F. Commencement of trial operation of the waste

water treatment system occurred on March 2, 1987. 

G. Upon commencement of trial operation of the 

wastewater treatment system in March, 1987, AMFCO noti

fied Advanced Chemical Systems that the equipment sup

plied by that vendor was inadequately designed and under

sized. These were material defects in the system 

precluding AMFCO from properly complying with the terms 

and conditions of the NPDES discharge permit. 
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H. In a March 27, 1987 letter, the Plaintiff was 

informed of a dispute between AMFCO and its contractor 

because of the severe undersizing of the wastewater 

treatment equipment involved, explaining further the 

difficulties with the equipment supplied and the resul

tant unavoidable delay in the AMFCO wastewater treatment 

system becoming fully operational. 

I. On April 29, 1987, AMFCO's environmental con

sultants (Dell Engineering) provided AMFCO with a waste

water treatment re-design sufficient to meet the require

ments of the applicable environmental laws. 

J. The dispute between AMFCO and the vendor of the 

wastewater treatment system was resolved on or about 

October 5, 1987. Throughout this dispute, although it 

endeavored diligently to resolve the defects, AMFCO did 

not receive the necessary equipment to upgrade and render 

fully operational its wastewater treatment system. 

K. Throughout the dispute between AMFCO and its 

vendor on the defects in the wastewater treatment system, 

the Plaintiff was kept apprised of the status of that 

dispute and the efforts to complete the wastewater treat

ment system for discharge bypassing the holding ponds. 

L. In December of 1987, AMFCO' s revised upgraded 

wastewater treatment system was completed for full opera

tion on a trial basis, and surface water discharge 

bypassing the holding ponds under the Company's NPDES 

permit was commenced. 
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28. The State of Michigan is and was at the time of the 

filing of this civil action authorized by U.S. EPA to administer 

the Michigan Hazardous Waste Management Act (1979 P.A. 64) in lieu 

of RCRA. 

29. At the time of filing this civil action, no notice had 

been given by the U.S. EPA to the State of Michigan of such RCAA 
' 

enforcement action. 

Defendant reserves the right to raise such further and other 

factual matters as may come into dispute based upon the presenta

tion of Plaintiff's case-in-chief and throughout the trial of this 

action. 

Dated: April 6_, 1988 

{051-514) 

VARNUM, RIDDERING, SCHMIDT & HOWLETT 
Attorneys for Defendant Allegan 

Metal Finishing Company 

By: ' 
Charles M. Denton 
Theresa M. Pouley 

Business Address: 
Suite 800 
171 Monroe Avenue, N.W. 
Grand Rapids, MI 49503 

Business Telephone: 
(616) 459-4186 
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UNITED STATES DISTRICT COURT 
WESTERN DISTRICT OF MICHIGAN 

SOUTHERN DIVISION 

UNITED STATES OF AMERICA, 

Plaintiff, 

V 

ALLEGAN METAL FINISHING 
COMPANY, 

Defendant. 

-----------------
STATE OF MICHIGAN) 

) ss: 
COUNTY OF KENT 

I 

Civil Action No. K86-441 

Hon. Richard A. Enslen 

PROOF OF SERVICE 

Karen A. Piper, being first duly sworn, deposes and says that 
she is employed in the offices of Varnum, Riddering, Schmidt & 
Howlett, and that on April 6, 1988 she served copies of Defendant's 
Exhibits List and Defendant's Disputed Facts upon: 

Gordon G. Stoner 
Environmental Enforcement Section 
Land and Natural Resources Division 
U.S. Department of Justice 
Washington, D.C. 20530 

attorney for Plaintiff, by placing the same 
Addressed as above indicated and depositing 
mail with first-class postage fully prepaid 

in a sealed envelope 
the same in the U.S. 
thereon. 

Subscribed and sworn to before me 
this 6th day of April, 1988. 

-~(tl~ .. ·-'j_i_ 1 \\\\ \\/\(1_._t ,e-U)_) 
Kari'Lynnt~attfolk ~Notary Public 
Kent County, Michigan 
My commission expires: 9/20/89 . 

1/I . !t 
r)o_,._)~/Y-' 'Yf ' 

Karen A. Piper 
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UNITED STATES DISTRicr COURI' 

FOR THE WESTERN DISTRicr OF MICHIGAN 

PRE'TRIAL NCYI'ICE 

IT IS ORDERED that a PREI'RIAL CONFERENCE will be held in the Chambers of 
JUDGE RIOIARD A. ENSLEN, 410 West Michigan Avenue, Kalamazoo, Michigan on the dates 
and ti.mas indicated. 

IT IS FURI'HER ORDERED that a PREI'RIAL ORDER be prepared before the 
conference is held. 

A. Pretrial Order 

The procedure necessary for the preparation of the formal PREI'RIAL ORDER 
that will be reviewed and entered at this conference is as follows: 

I. 

'!he PREI'RIAL ORDER, in duplicate, nru.st be delivered 
to the Court's Chambers by 4: 30 p .m. , on the day that 
allows one full "WOrk day prior to the conference, ex
cluding Saturdays, Sundays and holidays ''(i.e., If the. 
conference is set for 10:00 a.m. Friday, it nru.st be 
delivered by 4: 30 p.m. Wednesday. If the conference 
is set on MJnday, the PRE'TRIAL ORDER will be delivered 
to the Judge on Thursday by 4:30 p.m.) 

NO EXTENSIONS AND NO EXCEPTIONS WILL BE CONSIDERED AS 
TO THE PREI'RIAL ORDER ITSELF, OR AS TO THE DEADLINE FOR 
FILING. Any lawyer, for any of the parties, who cannot 
obtain the cooperation of OJ;PC>Sing counsel in order to 
carply with the above paragraph, shall prepare a separate 
PREI'RIAL ORDER and file it on the date indicated. The 
carplying lawyer shall prepare, in writing, an itemization 
of the legal costs involved in preparing the order called 
for by the preceding paragraph including attercq:>ts to gain 
the cooperation of non-carplying counsel. The Court, in 
the PREI'RIAL CONFERENCE, will then consider sanctions as 
to the non-carplying lawyers or party. 

II. 

Counsel for all parties in the respective cases are directed 
to confer in person (face to face) at their earliest con
venience for the purpose of arriving at all prior stipulations 
and for the exchange of"docurrents that will be offered in 
evidence at the trial. It shall be the duty of counsel for 
Plaintiff to initiate this conference, and the duty of other 
counsel to respond. If, after reasonable effort, any party 
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carmot obtain the cooperation of other counsel, counsel 
shall cart)ly with I. above. The conference of counsel shall 
be held at least ten (10) days prior to the date of the 
scheduled PRETRIAL~ in order that counsel for all 
parties can furnish each other with a statarent of the real 
issues each party will offer evidence to support, eliminating 
any issues that might appear in the pleadings, about which 
there is no real controversy, and, including in such state
nent issues of law as well as ultimate issues of fact fran 
the standpoint of each party. Counsel for Plaintiff then 
will prepare a PRETRIAL ORDER and sul:mit it to OfP?Sing 
counsel, after which all counsel jointly will sul::mit the 
original and one copy of the final draft of the prqx>sed 
PRETRIAL ORDER to the Judge. 

III. 

At their ~ting, counsel must consider the following: 

A. Jurisdiction. Since prescription statutes 
of l.imi tations may bar a new action of the 
case or any ancillary demand, counsel should 
make reasonable effort to ascertain that the 
Court has jurisdiction. 

B. Propriety of parties; correctness q{ identity 
of legal entities; necessity for appoint:rrent 
of tutor, guardian, administrator, executor, 
etc., and validity of appointrrent if already 
made; correctness of designation of party as 
partnership, corporation or individual d/b/a 
trade n~. 

c. Qlestions of misjoinder or nonjoinder of parties. 

rv. 

The ORDER will set forth the following: 

1. The date of the PRETRIAL ~. 

2. 'llle appearance of counsel identifying the party(ies) 
represented. 

3. A description of the parties, and in cases of 
insurance carriers, their insured must be 
identified. The legal relationship of all parties 
with reference to the claims, counterclaims, third 
party claims and cross claims, etc. 

4a. The basis for jurisdiction, 0 or if contested, the 
jurisdictional questions; 

b. In diversity damage suits, there is authority 

• 
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for dismissing the action, either before or 
after trial, where it appears that the damage 
reasonably could not cane within the $10,000 
jurisdictional limitation. (451 F 2d 289: 273 
F 2d 72: 242 F 2d 414: 9 F 2d 637: 213 F Supp 
564: 82 F Supp 607: 35 F Supp 910). Therefore, 
the proposed PRETRIAL ORDER in such cases shall 
contain either a stipulation that $10,000 is 
involved or a restnl'e of the evidence supporting 
the claim that such sum reasonably could be 
awarded. 

5. A list and description of any rrotions pending 
and any special issues appropriate for deter
mination in advance of trial on the merits. If 
the Court at any prior hearing has indicated that 
it would decide certain matters at the tine of 
PRETRIAL, a brief stmmary of those matters and the 
position of each party with respect thereto should 
be included in the PRETRIAL ORDER. 

6. A brief stmmary of the material facts 
clained by: 

A. Plaintiff, ... 
B. Defendant, 

C. Other parties. 

7. A carprehensive written statement of all un
contested material facts. 

InaSllU.lch as all discovery will have been carpleted 
by the tine this ORDER is prepared, the Court re
quires that counsel spend considerable tine and 
effort in obtaining a carprehensive written stipu
lation of uncontested facts, and the Court con
tercplates reading that stipulation to the jury. 
In non-jury matters the Court will make this 
written stipulation of facts a part of the record. 
The Court does not favor any party having to prove 
any factual matter which, following the carpleted 
discovery, is obviously not contested. 

Counsel for each party shall submit, in writing, 
and in detail, all material facts believed to be 
uncontested, and shall submit said doctment to all 
opposing counsel. Cpposing counsel shall set forth, 
in writing, any reasons believed to prohibit such 
a stipulation. 
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Stipulations of fact, and proposed stipulations of 
fact, are considered, by the Court, to be of the 
HIGHEST PRIORITY. 

8. A single listing of the contested issues of fact. 
(This does not rrean that counsel must concur in 
a staterrent of the issues; it sirrply rreans that 
they must list in a single list all issues of fact. 
Where the parties do not agree on an issue, there 
shall be a succinct indication of the reason for 
their difference). Where applicable particularities 
ooncerning the following fact issues shall be set 
forth: 

a. Whenever there is in issue the seaworthi
ness of a vessel or her equipnent or ap
pliances, or an alleged unsafe condition 
of property, the material facts and cir
cumstances relied upon to establish the 
claimed unseaworthy or unsafe condition 
shall be specified with particularity; 

b. Whenever there is in issue negligence of 
the Defendant or contributory or coopara
tive negligence of the Plaintiff, the 
material facts and circumstances relied., 
upon to establish the claimed negligence 
shall be specified with particularity; 

c. Whenever personal injuries are at issue, 
the nature and extent of the injuries and 
of the alleged disability shall be specified 
with particularity; 

d. Whenever the alleged breach of a contractual 
d:>ligation is in issue, the act or anissions 
relied up:,n as constituting the claimed 
breach shall be specified with 
particularity; 

e. Whenever the rreaning of a contract or 
other writing is in issue, all facts 
and circumstances surrounding execution 
and subsequent to execution, both those 
admitted and those in issue, which each 
party contends serve to aid interpretation 
shall be specified with particularity; 

f. Whenever duress or fraud or mistake is 
in issue, the facts and circumstances 
relied upon as constituting the clained 
duress or fraud or mistake (see FR:l> 
9(b)) shall be specified with particularity; 

. • 
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g. If special damages are sought, they shall 
be itemized with particularity. (See 
FICP 9 (g)); 

h. If a conspiracy is charged, the details 
of facts constituting the conspiracy shall 
be particularized. 

9. A single listing of the contested issues of law. 
(See explanation in 8, above.) 

lOa. A statement that discovery is COOJ?lete. Except 
for good cause, all discovery shall be carpleted 
before PRETRIAL ORDER is signed by the Court. 

b. IDI'IONS SHALL BE FILED NO LATER THAN FIFI'EEN (15) 
DAYS FOLU:MING CCMPIEI'ION OF DISCOVERY, WHICH DATE 
IS CONTAINED IN THE ORDER SCHEDULING EVENl'S. 
IDI'IONS NO!' FILED BY THAT DATE SHALL 
BE Dm1ED WAIVED BY THE PARI'IES. 

11. For each party, a list and description of exhibits 
to be introduced at the trial. 

a. Fa.ch list of exhibits first should describe 
those that are to be admitted without ob
jection, and then those to which there'will 
be objection, noting by whom the objection 
is made (if there are multiple adverse 
parties), and the nature of the objection. 
Markers should be attached to all exhibits 
at the tine they are shown to opposing 
counsel during preparation of the PRETRIAL 
ORDER. Plaintiff's Exhibits shall be marked 
with numbers (e.g. Plf. Ex. 1) and Defendant's 
with letters (e.g. Def. Ex. A). 

b. Except for good cause shown, the Court will 
not pennit the introduction of any exhibits, 
including exhibits to be used solely for the 
purpose of irrpeachrrent, unless they have been 
listed in the PRETRIAL ORDER, or unless the 
necessity for the use of any particular 
exhibit reasonably could not have been 
foreseen. If a party considers he has good 
cause not to disclose exhibits to be used 
solely for the purpose of irrpeachrrent, he 
may Ex Parte request a conference with the 
Court and make his objection to the Court 
in camera. Where appropriate to preserve 
trade secrets or privileges the listing of 
exhibits may be made subject to a protective 
order or such other fashion as the Court may 
direct. If there are such exhibits, the 
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PRETRIAL ORDER will state: The parties will 
discuss exhibits alleged to be privileged 
(or to contain trade secrets, etc. ) at the 

PRETRIAL CONFERENCE. 

c. The trial will be expedited if, in 
addition to the fonnal list of exhibits 
copies are nade for opposing counsel, 
and a bench book of exhibits is prepared 
and delivered to the Court at the start 
of the trial. If the trial is a jury 
trial and counsel desires to display 
exhibits to the members of the jury, then 
sufficient copies of such exhibits should 
be available so as to provide each juror 
with a copy, or alternatively, enlarged 
photographic copies or projected cq:>ies 
should be used. 

d. Counsel shall agree as to the authenticity 
and admissibility of such exhibits so far 
as possible and note the grounds for ob
jection to any not so agreed upon. 

12. A list of all deposition testinony to be offered 
in evidence and a statenent of any objecl:.ions to 
the receipt in evidence of any such deposition 
testi.nony, identifying the abjecting party, the 
portions objected to, and ground therefor. All 
irrelevant and redundant matter and all colloquy 
between counsel at the deposition llUlSt be elimi
nated when the deposition is read, unless ruled 
relevant. This does not ai:;ply to depositions to 
be used solely for .i..rrpeachnent purposes. 

13a. A list and brief description of any charts, graphs 
rrodels, schematic diagrams, and s.ilni.lar objects 
which although not to be offered in evidence, 
respective ca.msel intend to use in opening 
statements or closing argmnents; 

b. Either a sti?)lation that the parties have no 
objection to the use of the listed abjects for 
such purpose, or a statenent of the objections 
to their use; and a statem:mt that if other such 
oojects are to be used by any party, they will 
be suanitted to opposing counsel at least three 
days prior to trial, and, if there is then 
opposition to their use, the disp.1te will be 
suanitted to the Court at least one day prior 
to trial. 

14a. A list of witnesses for all parties, including 

6 
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the narres, addresses and a statercent of the 
general subject matter of their testirrony, and 
an indication of which will be called in the 
absence of reasonable notice to opposing counsel 
to the contrary, and of which may be called as a 
possibility only; 

b. A statement that no further witnesses can be 
added to the PREI'RIAL ORDER less than 10 full 
work days before trial. This restriction will 
not apply to rebuttal witnesses whose necessity 
cannot be reasonably anticipated. It is under
stood, however, that no new witnesses can be 
added just before this 10 day period if their 
addition would deprive the opposing counsel of 
the opportunity to depose these witnesses. 
furthenrore, in the case of expert witnesses, 
no expert witness can be added shortly before 
the 10 day period which would prejudice the 
opposing side seeking an expert witness on 
behalf of its side; 

c. Except for good cause shown, the Court will 
not permit any witness to testify unless with 
respect to such witness there has been canplet.e 
canpliance with all provisions of the~~ 
ORDER. 

15. All rrotions in li.rnine shall be filed no 
later than 10 days before trial. 

16. An itemized staterrent of special damages. 

17. Written waivers of claims or defenses, if 
any. 

18. A statement indicating whether the case is 
~ or non-jury case. 

a(i)If the case is a jury case, then indicate 
whether the jury trial is applicable to 
all aspects of the case or only to certain 
issues, which issues shall be specified. 
FJ\ClI PAR'I'Y SHALL SUBMIT 'ID THE OOURI' '1W 
SEI'S OF RDJ(JFSTED JURY INSTRUCTIONS: (1) 
A STAPLED ORIGINAL FOR THE FII.E, AND: ( 2) 
AN UNSTAPLED, PAPER CLIPPED, SEI' FOR THE 
JUtX:;E. In jury cases add the following 
provisions: 

"Proposed jury instructions 
and any special questions 
that the Court is asked to 
put to prospective jurors 
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on voir dire shall be de
livered to the Court and 
op[X)sing counsel not later 
than 14 days prior to the 
trial tenn date, unless 
specific leave to the con
trary is granted by the Court." 

"Counsel shall also sul:tnit 
a proposed 'Theory and Claim' 
concisely setting forth in 
non-argumentative fashion 
their [X)sition on the issues 
in the case and the verdict 
they seek. The proposed 'T & 
C' shall not exceed one double 
spaced, typewritten legal page 
in length, except as otherwise 
permitted by the Court. '!he 
'T & C' is read to the jmy 
along with the final instructions 
in the case. The Court may edit 
pro[X)sed 'T & -Cs' for length or 
content." 

(ii) In non-jlJ.l:Y cases add the following 
provisions: 

"Suggested Findings of Fact and 
Conclusions of Law separately 
stated in separately nUJTbered 
paragraphs shall be delivered 
to the Court and opposing counsel 
by the date set by the Court at 
the PRETRIAL COOFERENCE. " 

'Ihe suggested Findings of Fact should con
tain a detailed listing of the relevant 
material facts that the party intends to 
prove. '!hey should not be in fonnal lan
guage, but should be in silrple narrative 
form. The proposed Conclusion of Law 
should contain a full ex[X)Sition of the 
legal theories that counsel urges. 

b. In either a jmy or non-jmy case, add 
the following provision: 

"F.ach party shall file with 
the Court a separate neror
andurn on contentions of fact 
and law by the date set by 
the Court at the PRETRIAL 
COOFERENCE. 

•I 
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This rrerrorandum should contain a full 
exposition of the theory of the case 
and a staterrent, in narrative form, 
of what the party expects to prove. 
Please include in this merrorandurn a 
discussion of any difficult or unusual 
problems of law or evidence which are 
likely to arise during the trial to
gether with a staterrent of your con
tentions thereon and your authorities. 
This rrerrorandum will serve as a trial 
rrerrorandum for the respective parties. 

In non-jury cases, if any matters re
quired by this paragraph ( 18b) to be 
contained within such "trial rrerrorandum" 
have been covered in the "Suggested 
Findings of Fact and Suggested Conclusions 
of I.aw" , as provided for in paragraph 
(18a (ii)) hereof, then such matters need 
not be repeated in the trial IYBTOrandum. 

19. In cases where damages are sought, include a state-
rrent for carpletion by the Court, that "The issue of 
liability (will) or (will not) be tried separately 
fran that of quantum". It is the policy of this , . , 
Court in appropriate cases to try the issues of 
liability and quantum separately. Accordingly, 
counsel should be prepared to discuss at the 
PRRI'RIAL CONDFERENCE the feasibility of separating 
such issues. Counsel likewise should consider the 
feasibility and desirability of separate trials as 
to other issues. 

20. A staterrent describing any other matters that 
might expedite a disposition of the case. 

21. A realistic estimate of the number of trial days 
required. Where counsel cannot agree upon the mnnber 
of trial days required, the estimate of each side 
should be given. IN ADDITION, the proposed order 
must contain a sentence with appropriate blanks for 
carpletion by the Judge setting the case for trial, 
which sentence shall state "Trial of this case is 
hereby set for the --=-~day of.,....,...~-.,.,,,=----,--:-----' 
19 , at --e---- o'clock A.M." (Where the case 
has already been assigned for trial, the blanks 
should be filled in.) Alternatively, position 
#,---__ on the ______ trailer docket of this 
Court camencing on -------------
It is the responsibility of counsel whose cases 
are on a trailer docket to keep themselves ad
vised of the status of foregoing cases. 



22. The statement that "This PREI'RIAL ORDER has been 
formulated after a conference at which counsel 
for the respective parties have appeared in person. 
Reasonable opp::,rtunity has been afforded counsel 
for corrections, or additions, prior to signing. 
Hereafter, this Order will control the course of 
the trial and may not be arrended except by consent 
of the parties and the Court, or by order of the 
Court to prevent manifest injustice." 

23. The statement "Possibility of settlement 
of this case was considered." It is the 
responsibility of counsel to engage in 
gcx:x:l faith settlement negotiations. 53 
FRO 129. 

24. The proposed PRETRIAL ORDER IIU.lSt contain 
awropriate signature spaces for counsel 
for all parties and the Judge. 

B. Pretrial Conference 

I. 

At the PREI'RIAL CCXWERENCE counsel should expect to discuss 
settlement p::,ssibilities with the Court, .• Counsel are 
urged to discuss settlement with each other thoroughly 
before undertaking the extensive la.b::>r of preparations 
of the proposed PREI'RIAL ORDER. 

II. 

The PREI'RIAL COOFERENCE shall be attended by all attorneys 
who will try the case. The Court rrust awrove any changes 
fran this rule. They should cane with the authority to ac
carplish the purp::,ses of Rule 16 of the Federal Rules of 
Civil Procedure: s.in;>lifying the issues, expediting the 
trial and saving expense. Counsel shall cooe clothed with 
authority to enter into such agreenents as may be appro
priate or shall be ac~ied by their principal or 
principals who have such authority. 

If it is IMPOSSIBLE for the attorney who will try the case 
to attend, another lawyer fran the sane law finn shall attend 
and shall be vested with ccrrplete authority with regard to 
all matters, including settlement, trial, etc. to be covered 
at the PREl'RIAL COOFERENCE. Inability of the trial lawyer 
to attend the PREl'RIAL CCNFERENCE SHALL NO!' be grounds for 
an adjournmant of the PREl'RIAL CCNFERENCE. 

III. 

A PRETRIAL CCNFERENCE will not be continued except -for good 
cause shown. This IIU.1st be done by sutmitting a notion to 

.. 



• 

• 

• 

the Court sufficiently in advance of the COOFERENCE so that 
opposing counsel can be notified. 

To seek an adjournrrent of the PRETRIAL COOFERENCE, a rrotion 
accarrpanied by a brief and affidavit shall be submitted to 
the Court at least ten (10) days prior to the scheduled 
conference. Requests for adjourrurent of the PREIT'RIAL CON
FERENCE are not favored. Whether an adjourrurent is granted 
or not, counsel ARE NOT EXCUSED fran submitting to the Court 
the PRETRIAL ORDER called for herein ON THE DATE ORIGINALLY 
SCHEDULED. THERE WILL BE NO ADJOURNMENTS IN THE FILING OF 
THE PREI'RIAL ORDER. If one or rrore of the lawyers are unable 
to obtain the cooperation of opposing counsel, that lawyer 
shall draft his/her own proposed PRETRIAL ORDER, and the 
Court will consider sanctions against the non-canplying 
party as appears in this notice, subparagraph AI. 

IV. 

Failure of an attorney to appear may result in an Ex Parte 
dismissal of the suit, default, or other appropriate sanctions. 
FRCP 1, 16, 83. 

v. 

All pending rrotions and all special issU~s or defenses raised 
in the pleadings must be called to the Court's attention at 
the PRETRIAL CDNFERENCE so that they may be considered at 
the tirre or by special fixing of the Court. 

FAIWRE OF CCXJNSEL TO ca.1PLY WITH ANY PROVISION OF THIS ORDER MAY RESULT IN 
DISMISSAL OR CJI'HER SA?CI'IONS. 

RIOIARD A. ENSLEN 
District Judge 
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I. INTRODUCTION 

K86-441-CA4 

Defendant, Allegan Metal Finishing Company ("Allegan"), 

has filed a Motion for Immediate Consideration and supporting 

brief. In its Motion and supporting brief defendant alleges 

three so-called "threshold issue of liability," the resolution of 

which, defendant asserts would preclude the United States from 

prevailing in this civil enforcement action. Defendant urges the 

Court to immediately consider these issues. 

The United States rejects defendant's assertion that 

these alleged issues would prevent the United States from 

obtaining liability against defendant. The United States, 

however, agrees with defendant that an early consideration of all 

issues timely raised by the parties' cross-motions for summary 

judgment could facilitate pre-trial resolution of this case. 

Each of the issues raised by defendant's Motion for Immediate 

• Consideration is discussed below. 
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II. DEFENDANT'S FACILITY IS REGULATED UNDER RCRA 

Defendant asserts for the first time in its pleadings 

that its facility is not regulated under RCRA because it 

possesses a Nation Pollutant Discharge Elimination System 

("NPDES") permit issue by the State of Michigan under the 

authority of the Clean Water Act. 1 There is no merit to 

defendant's claim. Defendant attempts to parlay an exclusion 

from the definition of solid waste into an argument that its 

facility is not regulated under RCRA. Defendant, however, 

ignores pertinent aspects of the definition of solid waste in 

RCRA and its regulations, and the facts relating to its NPDES 

permit. 

The definition of "solid waste" provides in pertinent 

part: 

The term "solid waste" means any garbage, 
refuse, sludge from a waste supply treatment 
plant, or air pollution control facility and 
other discarded material, including solid, 
liquid, semisolid, or contained gaseous 
material resulting from industrial, 
commercial, mining, and agricultural 
operations, and from community activities, 
but does not include ••. industrial 

1Defendant first raised this issue in its Reply Brief to the 
United States' Motion for Partial summary Judgment on Issues of 
Liability. Defendant did not make this claim as part of its 
Motion for summary Judgment. Therefore, this claim cannot form 
the basis for providing summary judgment against the United 
States. Moreover, defendant raised this issue in its Reply Brief 
in the form of a question in a one sentence footnote. The United 
States submits that defendant's attempt to brief this issue at 
this late date is improper and that the Court should reject 
defendant's "supplemental brief" in the form of a Motion as 
untimely filed. 
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discharges which are point sources subject to permits 
under section 1342 of Title 33 ..• 

Section 1004(27) of RCRA, 42 U.S. § 6903(27). 

The exclusion from the definition of solid waste is for actual 

discharges from point sources made pursuant to and authorized by 

an NPDES permit. The regulation that defines "solid waste" 

states that "[t]his exclusion applies only to the actual permit 

discharges" (emphasis added). 40 C.F.R. § 261.4(2). 

Defendant was not authorized and did not discharge 

wastewater from its facility pursuant to an NPDES permit until 

October 1987. In 1982, defendant was issued an NPDES permit. 

The permit required defendant to construct and begin operation of 

a wastewater treatment system by 1984. Until the wastewater 

treatment system was operational, defendant was not authorized by 

the.permit to discharge wastewater from its facility to the 

Kalamazoo River. Defendant's wastewater treatment system was 

not operational until late 1987, and defendant did not start 

actual discharge of wastewater pursuant to the permit until 

October 1987. Prior to October 1987, defendant discharged 

wastewater from its facility to two on-site ponds (surface 

impoundments). Thus, in essence, defendant asserts that an NPDES 

permit that did not authorize it to make discharges to the 

Kalamazoo River until October 1987, should preclude regulation 

under RCRA of its disposal of hazardous waste to its on-site 

ponds that occurred from 1980 until October 1987. Defendant's 

assertion is not supported by RCRA, its regulations or the facts 

of this case. 
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It should be noted that, even though defendant has 

discharged wastewater from its facility since October 1987 

pursuant to an NPDES permit, defendant's facility is still 

subject to regulation under RCRA as a facility that generates, 

treats and stores hazardous waste. The regulation that defines 

solid waste, and provides for the exclusion from the definition 

of solid waste based on discharges pursuant to an NPDES permit, 

states that "[t]his exclusion •.• does not exclude industrial 

wastewaters while they are being collected, stored or treated 

before discharge, nor does it exclude sludges that are generated 

by industrial wastewater treatment." 40 C.F.R. § 261.4(2). 

III. SECTION 3005(j) OF RCRA DOES NOT OVERRIDE SECTION 
3005(e} (2} 

Defendant, for the first time in its pleadings, asserts 

that Section 3005(j) of RCRA authorizes defendant to discharge 

hazardous waste to its on-site surface impoundments until 

November 1988. 2 This assertion is devoid of merit. Section 

3005(j) sets forth the conditions that a facility must meet to 

continue to use a surface impoundment after November 8, 1988; it 

does not confer authorization to use a surface impoundment until 

that date. 

2Defendant has filed three briefs regarding the parties' 
cross-motions for summary judgment in this case. Defendant did 
not raise its assertion regarding Section 3005(j) in any of those 
briefs. The United States believes that defendants assertion 
that it "raised" this issue in other pleadings is, at best, 
disingenuous. Because this issue was not raised in a timely 
manner, the Court should not consider it. 
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Section 3005(j) provides in pertinent part: 

(1) Excert as provided in paragraph (2),(3}, 
or (4), each surface impoundment in existence 
on November 8, 1984, and qualifying for 
authorization to operate under subsection(e) 
of this section shall not receive, store or 
treat hazardous waste after the date four 
years after November 8, 1984, ... (emphasis 
added} 

Defendant's has simply read out of Section 3005(j} the 

requirement that a facility must qualify for "authorization to 

operate under subsection (e) of this section." This provision 

means that the facility must have a final RCRA permit to operate 

or have fully complied with the requirements of Section 

3005(e) (2) of RCRA. As shown in the United States Motion for 

summary Judgment, defendant does not have a final RCRA permit and 

it did not comply with Section 3005(e) (2). Thus, defendant's 

attempt to use Section 3005(j) to override the LOIS requirements 

of Section 3005(e) (2) is not supported by the language of the 

statute. 3 

IV. THE UNITED STATES HAS COMPLIED WITH SECTION 3008(a) (2) OF 
RCRA 

Defendant asserts that the United States has not 

complied with Section 3008(a} (2} of RCRA, 42 u.s.c. § 6928, which 

sets out when the Environmental Protection Agency must notify a 

3It should be noted that defendant denied the United States' 
Request to Admit that states: "Allegan's on-site holding ponds 
are 'surface impoundments' within the meaning of 40 C.F.R. § 
261.10." Defendant's Response to Plaintiff's Request to Admit, 1 
11. Defendant now states: "The holding ponds •.• are more 
properly characterized as 'surface impoundments,' the definition 
of which expressly includes holding ponds." Defendant's Motion 
for Immediate Consideration at 4-5. 
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state of the filing of a civil action under Section 3008{a) (1) • 

Section 3008{a) (2) states in pertinent part: 

In the case of a violation of any requirement 
of this subchapter where such violation 
occurs in a state which is authorized to 
carry out a hazardous waste program under 
section 6926 of this title, the 
Administrative should give notice of the 
State in which such violation has occurred 
prior to issuing an order or commencing a 
civil action under this section. 

Section 3008(a) (2) does not apply to this case because violations 

of Section 3005(e) (2) occurred before the State of Michigan was 

authorized to carry out its RCRA program. 4 Nevertheless, to the 

extent that section 3008(a) (2) is found to be applicable to this 

case, the United States will establish through testimony 

introduced at trial that it complied with the requirements of 

Section 3008(a) (2). 

v. CONCLUSION 

As shown above, the Court should reject defendant's 

assertions of its so called "threshold issue of liability." The 

United states, however, urges the court to consider at its 

earliest convenience all issues timely raised in the parties' 

cross-motions for summary judgment. 

Respectfully submitted, 

UNITED STATES OF AMERICA 
By its Attorneys 

4The violations claimed by the United States first occurred 
in late 1985, and are continuing. The state of Michigan received 
authorization for its RCRA program on October 30, 1986. 
The complaint in the case was filed on October 30, 1986. 
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UNITED STATES 

v. 

ALLEGAN METAL 

IN THE UNITED STATES DISTRICT COURT 
FOR THE WESTERN DISTRICT OF MICHIGAN 

SOUTHERN DIVISION 

OF AMERICA, ) 
) 

Plaintiff, ) Civil Action 
) No. K 86-441 
) 
) JUDGE ENSLEN 

FINISHING COMPANY, ) 
) 

Defendant. ) 
) 

TRIAL BRIEF OF THE UNITED STATES 

In this civil action, the United States seeks civil 

penalties and injunctive relief for violations of the federal 

permitting requirements of the Resource Conservation and 

Recovery Act ("RCRA"), 42 u.s.c. § 6901 et seg., by defendant 

Allegan Metal Finishing Company ("Allegan"), and for violations 

by defendant of a Consent Agreement and Final Order ("CAFO") 

entered into between the United states Environmental Protection 

Agency ("U.S. EPA") and Allegan. 

PARTIES 

Plaintiff is the United States of America. Defendant 

Allegan Metal Finishing Company is a corporation organized under 

the laws of the State of Michigan. Allegan owns and operates a 

hazardous waste facility located at 1274 Lincoln Road, Allegan, 

Michigan, at which hazardous wastes, as defined by applicable 

federal and state regulations, have been stored, treated and 

disposed • 
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JURISDICTION AND VENUE 

The Court has jurisdiction over this action pursuant to 

Section 3008(a) of RCRA, 42 u.s.c. § 6928(a) and 28 u.s.c. §§ 

1331, 1345 and 1355. Pursuant to 42 u.s.c. § 6928(a) and 28 

u.s.c. § l39l(b), venue is proper in this district because 

Allegan is located in this district and the violations occurred 

in this district. 

THE STATUTORY SCHEME UNDER RCRA 

Congress enacted RCRA in 1976 to regulate the 

"treatment, storage, transportation, and disposal of hazardous 

wastes .•• • RCRA § l003(b), 42 u.s.c. § 6902(b). Subchapter III 

of RCRA, 42 u.s.c. §§ 692l-6939(b), establishes a comprehensive 

•cradle to grave" regulatory program for the management of 

hazardous wastes. Under RCRA there are two categories of 

hazardous wastes: those that are listed as hazardous wastes in 

the applicable regulations and those that exhibit certain 

hazardous characteristics defined in the regulations. See, 40 

C.F.R. Part 265, Subparts C and D. U.S. EPA has promulgated 

comprehensive regulations governing generation, transportation, 

storage and disposal of both listed and characteristic hazardous 

wastes. Those regulations became effective in November 19, 1980. 

45 Fed. Reg. 33232 (May 19, 1980). (codified at 40 C.F.R. Parts 

260, et seg.). 

Section 3005(a) of RCRA, 42 u.s.c. § 6925(a), requires 

that any facility which treats, stores, or disposes of hazardous 

• waste obtain a permit from U.S. EPA or from an authorized state. 
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• Section 3006 of RCRA, 42 u.s.c. § 6926, provides that a state may 

obtain federal authorization to administer the RCRA hazardous 

waste management program in that State, so long as that State 

meets the requirements set forth in Section 3006 and the 

implementing regulations promulgated at 40 C.F.R. Part 271. The 

State of Michigan obtained federal authorization to administer 

its RCRA program on October 30, 1986. 1 

• 

• 

• 

Because of the time-consuming administrative review 

necessary to issue RCRA permits, Section 3005(e) of the Act, 42 

u.s.c. § 6925(e), provides that existing facilities that have 

applied for a permit and meet certain requirements shall be 

treated as though they had been issued a permit until final 

administrative action is taken on their permit applications • 

This authorization is known as "interim status." 

Section 3005(e) of RCRA establishes three statutory 

requirements for interim status: (a) the facility must have been 

in existence on November 19, 1980, or on the effective date of 

statutory or regulatory changes under RCRA that required the 

facility to have a RCRA permit; (b) the owner or operator of the 

facility must file a timely notice with U.S. EPA pursuant to 

Section 30lO(a) of RCRA, 42 u.s.c. § 6930(a), stating that the 

facility is treating, storing, or disposing of hazardous waste; 

1oefendant's violation of RCRA permitting requirements that 
are the subject of this enforcement action and violations of the 
terms of the CAFO first occurred in late 1985 almost one year 
before the State of Michigan received federal authorization for 
its RCRA programs. Thus, the violations alleged in the complaint 
are of the federal RCRA regulations. These violations are 
continuing. 
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• and (c) the owner or operator of the facility must file Part A of 

the application for a hazardous waste permit (frequently referred 

to as the Part A application). If these requirements are met, 

the facility is accorded interim status and is permitted to 

i 

• 

store, treat and dispose of hazardous waste; but must, in doing 

so, comply with interim status regulations. See 40 C.F.R. Part 

265. Interim status continues until it is lost by operation of 

law or the second part of the permit application (the Part B 

application) is filed and acted on by EPA or an authorized state. 

40 C.F.R. §265.l(b) and comment thereto; 45 Fed. Reg. 33150. 

A facility that does not comply with these requirements 

does not receive interim status. Such a facility, nevertheless, 

is required to comply with the same operating standards and other 

requirements as facilities that receive interim status. 40 

C.F.R. § 265.l(b). 

The interim status regulations prescribe how hazardous 

wastes must be stored, treated and disposed, and require that, 

after operations at a facility are concluded, the facility must 

be closed, i.e., cleaned up, in a manner that controls, minimizes 

or eliminates, to the extent necessary to protect human health 

and the environment, post closure escape of hazardous wastes 40 

C.F.R. § 265.lll(b). To this end, the owners or operators of 

each facility must prepare and submit a closure plan to EPA (or 

the authorized state). 40 C.F.R. § 265.112(d). A closure plan 

must also be submitted as part of the Part B application. The 

closure plan is subject to review and modification or approval by 
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• EPA (or an authorized state), and the owner or operator must 

implement the plan as approved or modified. 40 C.F.R. § 

265.ll3(a). 

• 

Because of the significant risks posed by the land 

disposal of hazardous wastes, in 1984 Congress amended RCRA to 

impose several new restrictions designed to minimize further land 

disposal of hazardous waste and address problems at existing land 

disposal sites. 130 Cong. Rec. Sl3818-l3819, 13822 (October 5, 

1984) (Remarks of Sen. Chafee); 130 Cong. Rec. Hlll30, Hlll42. 

The 1984 Amendments represent Congress' finding that the 

continued use of some methods of land disposal of some hazardous 

wastes presents an unwarranted and unnecessary risk to human 

health and the environment. Congress stated in its findings that 

reliance on land disposal should be minimized and land disposal, 

particularly landfills and surface impoundments, should be the 

least favored method for managing hazardous wastes. 130 Cong. 

Rec. Sl3818, (Octobers, 1984) (Remarks of Sen. Chafee). 

Section 3005(e) (2) of RCRA, 42 u.s.c. § 6925(e) (2), a 

provision added by Section 213(a) of the 1984 amendments (*1984 

Amendments•), provides that an existing hazardous waste land 

disposal facility would automatically lose its interim status 

unless it certified compliance with permitting, groundwater 

monitoring, and financial responsibility requirements. That 

section provides: 

In the case of each land disposal facility 
which has been granted interim status under 
this subsection before November 8, 1984, 
interim status shall terminate on the date 
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twelve months after November 8. 1984 unless 
the owner or operator of such facility --

(A) applies for final determination 
regarding the issuance of a permit under 
subsection (c) of this section for such 
facility before the date twelve months after 
November 8, 1984; and 

(B) certifies that such facility is in 
compliance with all applicable groundwater 
monitoring and financial responsibility 
requirements. 

(42 u.s.c. § 6925(e) (2), emphasis added.) Thus, a facility's 

failure either to apply for a final permit or to certify 

compliance with all applicable groundwater monitoring and 

financial responsibility regulations by November 8, 1985 caused, 

as a matter of law, the loss of the facility's "interim status• 

authorization to operate a land disposal facility. See 

generally, Vineland Chemical Co. v. EPA, 810 F.2d 402 (3d Cir. 

1987) (opinion attached); United States v. T & s Brass and Bronze 

Works. Inc., 27 Env't. Rep. Cas. (BNA) 1220 (O.s.c. Jan. 27, 

1988) (opinion attached). 

As set forth in detail below, defendant failed to make 

the certification required by Section 3005(e) (2) of RCRA on or 

before November a, 1985, and continued to operate as a hazardous 

waste land disposal facility in violation of RCRA. 

Section 3008(a) of RCRA, 42 u.s.c. § 6928, authorizes 

the United States to bring a civil action in the United States 

District Court for "appropriate relief" whenever any person has 

violated or is in violation of any requirement of RCRA. Relief 

• authorized includes a temporary or permanent injunction and civil 
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penalties in an amount not to exceed $25,000 for each violation . 

42 u.s.c. § 6928(a) and (g). "Each day of such violation shall 

.•• constitute a separate violation." 42 u.s.c. § 6928(g). 

FACTUAL BACKGROUND 

Allegan owns and operates an industrial facility 

located at 1274 Lincoln Road, Allegan, Michigan (the "Allegan 

facility"). The facility is located on about 69 acres of land 

situated between the Kalamazoo River and Michigan Route 89 in 

Allegan and Trowbridge, Michigan. The facility consists of 

approximately 36,660 square feet of combined office and 

manufacturing facilities and currently employs approximately 100 

people. (Pre-Trial Order, Facts Not in Dispute, 1 3 (hereinafter 

"Facts Not in Dispute")). Since approximately 1959, Allegan has 

operated a business at the Allegan facility that engages in zinc 

electroplating on carbon steel. This process is designed 

primarily to retard base metal degradation (rust) on metal parts 

used in other products. Allegan performs this electroplating 

process for a wide variety of industries. (Facts Not in Dispute, 

, 4) • 

In addition to the manufacturing process, the Allegan 

facility includes two ponds located between the manufacturing 

process and the Kalamazoo River. (Facts Not in Dispute, 1 7) The 

ponds are located less than 3 miles from the Kalamazoo River. 

Starting in 1972, Allegan discharged wastewater from the Allegan 

facility to these ponds. The discharge into these ponds ended in 

• October of 1987. (Facts Not in Dispute, 1 8). 
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Wastewater from a facility that performs zinc 

chloride/zinc cyanide electroplating on carbon steel is 

classified by EPA as listed hazardous waste F006. 40 C.F.R. 

§ 261.31. As a facility that performs such electroplating, the 

wastewater from Allegan's facility is listed waste F006. Id. 

These wastewaters are discharged to Allegan's two on-site ponds. 

On June 23, 1980, Allegan submitted to EPA a 

Notification of Hazardous Waste Activity. The notification 

identified F006 as the hazardous waste generated at the Allegan 

facility. (Facts Not in Dispute, 1 17). Although Allegan 

submitted this notification to EPA in a timely manner, it failed 

to submit a Part A application by November 19, 1980, as required 

by§ 3005 of RCRA, 42 u.s.c. § 6925, and 40 C.F.R. § 271.10. 

Because the Part A application was not submitted by November 19, 

1980, Allegan did not receive interim status. 

On December 10, 1984, EPA issued to Allegan an 

administrative complaint pursuant to Section 3008(a) (1) of RCRA, 

42 u.s.c. § 6928(a) (1). The administrative complaint alleged 

that Allegan had failed to comply with the RCRA permitting 

requirements and the interim status standards. 

On June 28, 1985, EPA and Allegan settled the 

administrative complaint by entering into a Consent Agreement and 

Final Order ("CAFO"). The CAFO required Allegan to achieve and 

maintain compliance with all requirements for the treatment, 

storage or disposal of hazardous waste as set forth in 40 C.F.R. 

• Part 265. Specifically, the CAFO required, among other things, 
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• that Allegan submit to EPA documentation of financial assurance 

for closure, as required by 40 C.F.R. § 265.143, within 45 days 

of entry of the CAFO. (CAFO, #4). The CAFO required Allegan to 

provide documentation that it possessed liability insurance for 

sudden and non-sudden accidental occurrences as required by 40 

C.F.R. § 265.147(a) and (b) within 30 days of entry of the CAFO. 

The CAFO provided that EPA could stay this requirement upon a 

showing by Allegan that it was unable to secure liability 

insurance for sudden and non-sudden accidental occurrences. 

• 

(CAFO, # 20). Finally, the CAFO required Allegan to pay a 

penalty of $16,000 within 60 days of entry of the CAFO. If 

Allegan complied with all the requirements of the CAFO within the 

specified time, the CAFO provided that this penalty would be 

reduced to $3,000. (CAFO, #5). Allegan failed to meet these 

specific deadlines as provided by the CAFO. 

CLAIMS OF THE UNITED STATES 

The first claim of the United States is that defendant 

violated Section 3005(e) (2) of RCRA. The second claim of the 

United States is that defendant failed to comply with the terms 

of the CAFO. 

A. Defendant violated Section 
3005(e) (2) of RCRA 

In the 1984 amendments to RCRA, P.L. No. 98-616, 98 

stat. 3221, Congress required that all land disposal facilities 

holding interim status certify compliance with applicable 

groundwater monitoring and financial responsibility requirements 
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by November 8, 1985. 2 Any such facility that failed to make that 

certification automatically lost its interim status. That 

provision, found in Section 3005(e)(2) of RCRA, 42 u.s.c. 

§ 6925(e) (2), reads in pertinent part, as follows: 

In the case of each land disposal facility 
which has been granted interim status under 
this subsection before November 8, 1984, 
interim status shall terminate on the date 
twelve months after November 8, 1984 unless 
the owner or operator of such facility (A) 
applies for final determination regarding the 
issuance of a permit under subsection (c) of 
this section for such facility before the 
date twelve months after November 8, 1984; 
and (B) certifies that such facility is in 
compliance with all applicable groundwater 
monitoring and financial requirements. 

To establish that the Allegan facility lost interim 

status under Section 3005(e) (2), the United States will establish 

the following: 

1. Defendant is the operator of a hazardous 
waste facility 

Defendant is the owner or operator of a hazardous waste 

land disposal facility. Defendant has admitted that it owns an 

industrial facility located at 1274 Lincoln Road, Allegan, 

Michigan. (Defendant's Response to Plaintiff's Request for 

Admissions of Fact, 1 3, hereinafter Defendant's Admission). 

2The United States has contended that the Allegan facility 
does not have 6 interim status6 because it failed to submit to EPA 
by November 19, 1980, a Part A application for a RCRA permit. 
Defendant contends that Allegan had interim status as a result of 
the CAFO. The question of whether the Allegan facility had 
interim status in 1985 is not an issue in this case because in 
either event the Allegan facility was required to comply with 
Section 3005(e) (2) of RCRA to maintain authority to operate as a 
hazardous waste land disposal facility. 
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• Further, defendant has admitted that this facility engages in 

zinc chloride/zinc cyanide electroplating on carbon steel. 

(Defendant's Admission 1 4). Moreover, defendant has admitted 

that as part of its operations the facility produces 

wastewaters, such as zinc cyanide rinses, zinc chloride rinses, 

chromium rinses, and alkali rinses and boiler breakdown, that 

primarily result from rinse tanks on plating devices. 

(Defendant's Admission 1 5). 

• 

Defendant has admitted that these wastewaters are 

hazardous wastes. Defendant in its Part A application 

identifies these wastewaters as including listed hazardous waste 

F006. (Defendant's "Part A" Application, Exhibit 13). 

Moreover, defendant has admitted that these wastes are classified 

by EPA as listed hazardous waste F006. (Defendant's Admission 1 

14); (Facts Not in Dispute, 1 10). Further, plating bath sludges 

are generated and accumulate in plating tanks at the Allegan 

facility. These sludges are listed hazardous waste FOOS. 

(Exhibit 13). 

In addition, waste analysis conducted by defendant of 

the wastes located in its ponds established that these are 

characteristic hazardous wastes because they contain levels of 

chromium in excess of the EPA regulatory requirements. (Appendix 

B of Defendant's Contingency Plan and Emergency, Exhibit 60). 

Additional testimony and exhibits to be introduced by plaintiff 

at trial will establish that the wastewaters produced at the 

Allegan facility are hazardous wastes. 
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2. Defendant's Allegan facility is 
a land disposal facility. 

The term "land disposal facility" is not defined in 

RCRA or the pertinent regulations. RCRA does, however, define 

"land disposal" to include, but not be limited to, "any placement 

of such hazardous waste in a surface impoundment," thus plainly 

indicating that a surface impoundment in which a hazardous waste 

is placed is a "land disposal facility." 3 RCRA Section 3004(k). 

Consistent with the express terms of the statute, U.S. EPA has 

interpreted "land disposal facility" as including surface 

impoundments. 50 Fed. Reg. 38947 (September 25, 1985). Such an 

agency interpretation of the statute it is charged to administer 

is entitled to great deference. Chevron. U.S.A .• Inc. v. NROC, 

467 U.S. 837 {1984); EPA v. National Crushed Stone Ass'n., 449 

u.s, 64, 83 (1980); E.I. Dupont de Nemours & Co. v. Train, 430 

U.S. 112, 134-5 (1977). Accordingly, any surface impoundment at 

the Allegan facility in which hazardous waste was placed is a 

land disposal facility. 

The RCRA regulations define "surface impoundment" to 

mean 

3congress has broadly defined "disposal" in 
§ 1004(3) of RCRA to include: 

the discharge, deposit, injection, dumping, spilling, 
leaking, or placing of any solid waste or hazardous 
waste into or on any land or water so that such solid 
waste or hazardous waste or any constituent thereof may 
enter the environment or be emitted to the air or 
discharged into any waters, including groundwater • 

42 u.s.c. § 6903(3) (emphasis added). 
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a facility or part of a facility which is a 
natural topographic depression, man-made 
excavation, or diked area formed primarily of 
earthen materials (although it may be lined 
with man-made materials), which is designed 
to hold an accumulation of liquid wastes or 
wastes containing free liquids, and which is 
not an injection well. Examples of surface 
impoundments are holding, storage, settling, 
and aeration pits, ponds, and lagoons. 

40 C.F.R. § 260.10. 

The United States will establish that there are two such 

impoundments located at the Allegan facility. Defendant has 

admitted that it placed listed hazardous waste F006 in its two 

ponds. (Defendant's Admission 1 14). Further, defendant has 

admitted that these ponds were designed to hold this liquid 

waste. (Facts Not in Dispute, 1 11). Thus, the evidence at 

trial will establish that Allegan's two ponds are surface 

impoundments. 

The Court should reject defendants' argument that the 

term w1and disposal facilityw as used in Section 3005(a) (2) of 

RCRA is limited by the regulatory definition of #disposal 

facilityw found at 40 C.F.R. § 261.10. That definition limits 

disposal facility to a location where hazardous waste is 

wintentionally placed• and will remain after closure. This 

restrictive definition is squarely at odds with the broad 

definition of w1and disposalw and wdisposal" contained in the 

statute, which must, of course, control. As noted above, RCRA 

defines •disposal• to include •spilling, leaking or placingw of 

hazardous waste, thus firmly negativing any requirement that 

placement must be intentional. RCRA § 1004(3), 42 u.s.c. § 
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• 6903(3). Similarly, the statutory definition of "land disposal" 

as including "any placement" in a surface impoundment, refutes 

that claim that the material must not only be placed there but 

must also remain after the facility is closed. RCRA § 3004(k), 

42 u.s.c. § 6924(k). Further, the restrictive definition drawn 

from the regulations would frustrate the manifest intent of 

Congress in enacting Section 3005(e)(2). Congress intended to 

ensure that all facilities where hazardous waste is placed on the 

ground and therefore threatens to contaminate groundwater will 

have a groundwater monitoring program and will make assurance of 

financial capability to remedy environmental problems created . 
• 

• 

1976 U.S. Code Cong. and Adm. News, p.6238; see also, 1980 U.S. 

Code Cong. and Adm. News, p. 5019. In these circumstances, this 

court should reject defendants' efforts to impose a restrictive 

definition on the term "land disposal facility." 

3. Defendant did not, on or before November 8, 1985, 
apply for final determination regarding the issuance 
of a permit or certify compliance with the financial 
responsibility requirements 

The United states will establish that defendant did not 

apply to EPA on or before November 8, 1985 for final 

determination regarding the issuance of a permit. (Testimony of 

Muno and Baker). 

In addition, the United States will establish that 

defendant did not certify compliance on or before November 8, 

1985 with the financial responsibility requirements. There are 

two aspects to these requirements: (a) liability insurance 

coverage, and (b) financial assurance for closure. 
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(a) Liability insurance coverage. The owner or 

operator of a hazardous waste facility must maintain liability 

coverage for sudden accidental occurrences ($1 million per 

occurrence/$2 million annual aggregate) and for non-sudden 

accidental occurrences ($3 million per occurrence/$6 million 

annual aggregate). 40 C.F.R. § 265.147(a) and (b). The 

requirement for sudden occurrence coverage applies to all 

facilities at which hazardous waste is stored, treated or 

disposed; and that for non-sudden occurrences applies to those 

facilities where hazardous waste is managed in surface 

impoundments. Id. The required coverage must be maintained until 

closure of the facility has been completed and certification of 

closure submitted. 40 C.F.R. § 265.147(e). 

The United States will show that defendant failed to 

certify on or before November 8, 1985 that it obtained the 

required insurance. Defendant has admitted that it did not make 

such a certification, and has admitted that it still does not 

have the required non-sudden liability insurance. (Facts Not in 

Dispute, 1 27). 

(b) Financial Assurance for Closure. The owner or 

operator of a facility at which hazardous waste is stored, 

treated or disposed after November 19, 1980 must establish 

financial assurance for closure. 40 C.F.R. § 265.143. 

The United States will show that defendant failed to 

certify compliance on or before November 8, 1985 with the 

• financial assurance for closure requirements. (Testimony of Muno 
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and Baker). Defendant has admitted that it did not obtain an 

irrevocable standby letter of credit, which satisfied the 

financial assurance for closure requirement, until January 31, 

1986. (Defendant's Admission, 26); (Facts Not in Dispute, 1 

26) . 

4. Defendant continued to operate its 
hazardous waste land disposal facility 
after November 8. 1985 

Defendant has admitted that it continued to place 

listed hazardous waste F006 into at least one of its ponds after 

November 8, 1985. (Facts Not in Dispute, 11 8 and 10). This 

disposal of hazardous waste continued until October of 1987 • 

(Facts Not in Dispute, 1 8). 

B. Defendant violated the terms of the CAFO 

on June 28, 1985, EPA and defendant entered into an 

Administrative Agreement and Final Order (the "CAFO") that 

resolved an administrative complaint brought against defendant 

pursuant to Section 3008(a) of RCRA. The administrative 

complaint alleged that defendant had failed to comply with RCRA 

permitting requirements and the interim status standards. 

The CAFO required defendant to achieve and maintain 

compliance with all requirements for the treatment, storage or 

disposal of hazardous waste as set forth in 40 C.F.R. Part 265. 

Specifically, the CAFO required, among other things, that 

defendant submit to EPA docqmentation of financial assurance for 

closure as required by 40 C.F.R. § 265.143 within 45 days of 

• entry of the CAFO. (CAFO, #4). The CAFO required defendant to 
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• provide documentation that it possessed liability insurance for 

sudden and non-sudden accidental occurrences as required by 40 

C.F.R. § 265.147(a) and (b) within 30 days of entry of the CAFO. 

The CAFO provided that EPA could stay this requirement upon a 

showing by Allegan that it was unable to secure sudden and non

sudden liability insurance. (CAFO, #2D). Finally, the CAFO 

required defendant to pay a penalty of $16,000 within 60 days of 

entry of the CAFO. If Allegan complied with all the requirements 

of the CAFO within the specified time, the CAFO provided that 

this penalty would be reduced to $3,000. {CAFO, #5). 

• 

To establish that defendant did not comply with these 

terms of the CAFO, the United States will establish the 

following: 

1. Defendant did not submit to EPA documentation 
of financial assurance for closure within 45 
days of entry of the CAFO (CAFO. # 4). 

The CAFO was entered on June 28, 1985; thus, 

defendant's documentation of financial assurance for closure was 

due on August 12, 1985. Defendant has admitted that it did not 

submit a letter of credit to EPA that satisfied the financial 

assurance for closure requirement until January 31, 1986. Thus, 

defendant could not have complied with this requirement by 

August 12, 1985 • 
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Defendant did not submit 
documentation that it possessed 
liability insurance for sudden and 
non-sudden accidental occurrences 
within 30 days of entry of the 
CAFO. (CAFO. #2D). 

The CAFO was entered on June 28, 1985, thus, 

defendant's documentation that it possessed liability insurance 

for sudden and non-sudden accidental occurrences, or a request of 

a stay of this requirement, was due on July 28, 1985. Defendant 

has admitted that it does not have insurance liability for non

sudden accidental occurrences. The United States will show that 

EPA did not stay this requirement of the CAFO. 

3. Defendant did not pay a penalty of 
$16,000 within 60 days of the date 
of the CAFO. (CAFO. # 5). 

The "date of the CAFO" is not later than June 28, 1985. 

Thus, defendant's penalty was due on August 27, 1985. Defendant 

has admitted that it did not pay a penalty pursuant to the CAFO 

until January 28, 1986. On that date, defendant submitted $3,000 

to EPA. Because of defendant's failure to comply with the terms 

of the CAFO in a timely manner, this payment did not comply with 

the CAFO. 

REQUESTED RELIEF 

The United States is entitled to civil penalties for 

past violations and injunctive relief to prevent future 

violations and environmental hazards • 
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A. Civil Penalties 

The United States respectfully requests that this court 

assess substantial civil penalties against Allegan Metal 

Finishing Company for its violations of the Resource 

Conservation and Recovery Act ("RCRA"). Section 3008 (g) of 

RCRA, 42 u.s.c. §6928 (g), provides that "(A)ny person who 

violates any requirement of this subchapter shall be liable to 

the United states for a civil penalty in an amount not to exceed 

$25,000 for each such violation. Each day of such violation 

shall, for purposes of this subsection, constitute a separate 

violation." Defendant is a "person(s)" within the meaning of the 

statute. (see 42 u.s.c. § 6903 (15)). Thus, the United States 

submits that the defendant should be deemed liable to the United 

States for a civil penalty of up to $25,000 per day, for each of 

the violations proved by the United States at trial. 

The United States will prove that defendant is liable 

for continuing to dispose of hazardous waste by land disposal 

after it lost authority for such activity on November 8, 1985. 

This illegal disposal continued for over 650 days. In addition, 

the United states will prove that defendant violated the terms of 

the CAFO and failed to pay $13,000 of the CAFO penalty. 

Assessment of a civil penalty under RCRA is a matter 

committed to the informed discretion of the court, as the statute 

leaves the determination of the amount of the penalty to the 

court. See generally. United States v. ITT Continental Baking 

• Co., 420 U.S. 223, 229 n.6 (1975); United States v. Phelps Dodge 
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Industries. Inc., 589 F. Supp. 1340, 1362 (S.D.N.Y. 1984). In 

exercising this discretion, the court should give effect to the 

central purpose of imposing civil penalties: deterring the 

offender from repeating his transgression and deterring others 

from similar offenses. See Chesapeake Bay Foundation v. Gwaltney 

, of Smithfield, 611 F. Supp. 1542 (E.D. Va. 1985), aff'd, 791 F.2d 

304 (4th Cir. 1986), reversed on other grounds, 108 s.ct. 376 

(1987); United States v. Phelps Dodge Industries. Inc .• supra, 

589 F. Supp. at 1358; United States v. Swingline. Inc., 371 F. 

Supp. 37, 47 (E.D.N.Y. 1974); United states v. Velsicol Chemical 

Corp., 12 Env't Rep. Cas. (BNA) 1417, 1421 (W.D. Tenn. Aug. 31, 

1978); Collins v. Brown, 268 F. Supp. 198, 201 (D.D.C. 1967). 

Civil penalties "should be large enough to hurt, and to deter 

anyone in the future from showing as little concern as [the 

defendant] did for the need to [comply]." United States v. Phelps 

Dodge Industries. Inc., supra, 589 F. Supp. at 1367; United 

States v. Swingline. Inc., supra, 371 F. Supp. at 47. 

The factors generally considered by the courts in 

assessing a civil penalty are well established: 

(1) The injury to the public resulting from a 
violation; (2) the defendants' ability to pay 
penalties; (3) the good or bad faith of the 
defendant in violating the [law]; (4) the 
desire to eliminate the benefits derived by 
the defendant from its violative activities; 
and (5) the necessity of vindicating the 
authority of the [government] by deterring 
similar behavior by others. 

United States v. Danube Carpet Mills. Inc., 540 F. Supp. 507, 

• 514 (N.D. Ga. 1982), aff'd, 737 F.2d 988 (11th Cir. 1984); 
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• United States v. Reader's Digest Association, Inc., 662 F.2d 

955, 967 (3d Cir. 1981), cert. denied, 455 U.S. 908 (1982); 

United States v. J.B. Williams Co., Inc., 498 F.2d 414, 438 (2d 

Cir. 1974); United States v. Phelps Dodge Industries. Inc .• 

supra, 589 F. Supp. at 1362. Here, consideration of these 

factors indicates that a substantial penalty is warranted. 

1. Risk of harm to the public. The first factor 

considered in assessing a civil penalty, injury to the public, 

does not require proof of actual injury to identifiable 

individuals, for civil penalties are not "tied to damages 

actually suffered." United States v. Velsicol Chemical corp., 

supra, 12 Env't Rep. Cas. (BNA) at 1421. Most environmental 

statutes, including the one involved here, do not require proof 

of actual injury, because "numerous polluters contribute to an 

environmental harm •••• It is not possible to divide up the 

general harm and allocate shares to particular polluters." 

student Public Interest Research Group. Inc. v. AT&T Bell 

Laboratories, 617 F. Supp. 1190, 1202 (D.N.J. 1985) 

(interpreting the Federal Water Pollution Control Act). Thus, 

although proof of actual contamination from defendant's illegal 

action is not a prerequisite for assessing penalties, in this 

case the existence of ground water contamination at the Allegan 

facility should be considered as an aggravating factor. 

2. Ability to Pay. The second factor, ability to 

pay, is of limited scope. It comes into play only where a 

• penalty •would jeopardize [defendants'] continued operation.• 
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Chesapeake Bay Foundation v. Gwaltney of Smithfield, 791 F.2d 304 

(4th Cir. 1986), aff'g. 611 F. Supp. 1542 (E.D. Va. 1985), rev'd 

on other grounds, 108 s.ct. 376 (1987). Although this defendant 

has at no time in the course of this lawsuit raised the issue of 

"ability to pay," the Court may choose to consider the 

defendant's financial capability. However, consistent with the 

serious nature of this defendant's violation, the United States 

urges this Court to assess a substantial penalty. 

3. Deliberate and Willful Violations. The good or 

bad faith of defendant in violating should be an important factor 

in assessing a penalty. Assessment of civil penalties does not 

require a showing of willfulness, United States v. Velsicol 

Chemical Corp., supra, 12 Env't Rep. Cas. (BNA) at 1421, although 

lack of intent to violate the law may be considered in mitigation 

of the penalty. United States v. Swingline. Inc., supra, 371 F. 

Supp. at 45. Where a violation is willful or deliberate, 

however, there is bad faith per se, United States v. Phelps Dodge 

Industries. Inc., supra, 589 F. Supp. at 1363. If the Court 

finds that defendant had ample opportunity to comply with the 

November 8, 1985 statutory deadline, and made a conscious 

business decision to operate its surface impoundment in 

violation of the law, then its subsequent 650 days of violation 

constituted bad faith per~- The defendant should pay a 

substantial penalty for a deliberate and willful violation. 

3. The Penalty Should Eliminate Any Benefit To 

Defendant From Violating the Law. Elimination of the benefits of 
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• noncompliance is an essential element of the penalty, so that 

there is no incentive to violate the law, and so that those 

members of the regulated community that obey the law are placed 

at a competitive disadvantage thereto. This element is not 

necessarily limited to defendants' monetary profit from the 

violation, but must encompass every benefit that defendant 

received from violation of the law. The court should consider 

the economic benefit of defendant's noncompliance. 

4. The Penalty Should Vindicate The United States' 

Protection of Public Health. Vindication of the government's 

efforts in enforcing the Resource Conservation and Recovery Act 

is an aspect of general deterrence. If the regulated community 

perceives that violations of the law are treated lightly, the 

United States' regulatory program is subverted. 

B. Injunctive and Declaratory Relief 

The United states is entitled to declaratory and 

injunctive relief against defendant. As explained at pages 9-16, 

supra, defendant lost interim status to conduct land disposal 

activities at its facility by failing to certify on or before 

November 8, 1985 compliance with the financial responsibility 

requirements. The loss of interim status renders unlawful the 

placement of hazardous waste in any impoundment at the facility 

and requires that the existing surface impoundments be closed in 

accordance with the applicable closure requirements. 

Accordingly, this court should (1) enter a declaratory judgment 

• establishing that defendant lost interim status for and is 
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• obliged to perform closure for its ponds: and (2) issue an 

injunction prohibiting defendant from placing additional waste in 

any surface impoundment or other land disposal facility and 

immediately requiring defendant to close the ponds in accordance 

with its approved closure plan. 

• 
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mental and phased bonding (111-B-1), 
mine w~ste disposal (111-C."2), terracing 
(lll-C-3-c), elimination of underwater 
highwalls (111-E-6), jurisdiction over 
support facilities (111-E-10), and author
ily over federal land mining permits (111-
E- l 1 ). Finally, we find the challenge to 
reshaping cut and fill slopes (111-D-2) 
moot. 

It is so ordered. 

U.S. v. T & S BRASS AND 
BRONZE WORKS INC. 

U.S. District Court 
District of South Carolina 

UNITED STATES OF AMERICA, 
Plaintiff, v. T & S BRASS AND 
BRONZE WORKS, INC., Defendant, 
No.6:87-1190-3, January 27, 1988 

Resource Conservation and Recovery 
Act 

Hazardous waste facilities - Defini
tion of facility (•155.2505} 

Enforcement - Defenses (•155.8025) 

[11 South Carolina electroplating firm 
that failed to obtain interim status or final 
permit under Resource Conservation and 
Recovery Act to operate waste disposal 
facility may not claim that state permit
ting agency miscategorized operation as 
waste generation facility rather than 
waste disposal facility, because firm mis
represented to state that impoundment at 
facility was "emergency spillway" and, 
even though state had no duty to inform 
firm of its status under act, firm knew or 
should have known that impoundment 
was regulated under RCRA. 

Hazardous waste facilities - Treat• 
ment, storage, or disposal permits 

Interim status permits 
("'155.2520.03) 

Enforcement - Defenses (•155.8025) 

[21 South Carolina electroplating firm 
that failed to obtain permit to operate 
waste disposal facility under Resource 

.... _ 

... __ . 
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Conservation and Recovery Act may not 
claim, in United States' suit for injunction 
and civil penalties, that it was impossible 
to comply with act's financial responsibil
ity requirements, because: (1) liability in
surance for non-sudden accidental occur
rences was generally available to facilities 
regulated under act, and (2) firm could 
not get insurance because of ground water 
contamination at facility that was exacer
bated by firm's failure to comply with 
RCRA requirements. 

Hazardous waste facilities - Treat
ment, stora_ge, or disposal per11>;its 
- Interim status permits 
(• 155.2520.03) 

Enforcement,-- Defenses (•155.8025) 

(3) South Caroljna electroplating firm 
may not claim that it made good faith 
efforts to obtain liability insurance re
quired to operate waste disposal facility 
under Resource Conservation and Recov
ery Act, in United States' suit for injunc
tion and civil penalties, because: (1) good 
faith was defense only if facility had com
plied with all other RCRA permitting 
requirements, which firm failed to do; (2) 
defense was only available until Nov. 8, 
1985; and (3) even if defense were avail
able, evidence showed that firm failed to 
make good faith effort. 

Hazardous waste facilities - Treat
. ment, storage, or disposal permits 

- Interim status permits 
(• 155.2520.03) 

Enforcement - Remedies; penalties 
(•155.8030) 

[4) South Carolina electroplating firm 
must comply with waste site closure and 
post-closure requirements under Re
source Conservation and Recovery Act 
and must pay $194,000 civil penalty for 
operating waste disposal facility after fail
ing to obtain interim status or final permit 
for operation, because: ( 1) firm's land 
disposal facility was regulated under act; 
(2) firm failed to certify that it met RCRA 
ground water monitoring and financial 
responsibility requirements by Nov. 8, 
1985, deadline; and (3) company is liable 
for civil penalty for time it continued to 
operate facility after deadline. 

In Environmental Protection Agency 
suit seeking injunctive relief and award of 
civil penalties against operator of hazard-
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ous waste land disposal facility for failing 
to coJTiply with Resource Conservation 
and Recovery Act permit requirements; 
injunction granted and penalties imposed. 

Phillip Brooks, Charles DeSaillian, 
and Dianne Shawley, Wash., D.C.; Kurt 
MacFarlane, Atlanta, Ga.; and Paul Wil
burn, Greenville S.C., for plaintiff. 

Roger Florio and Eric Schweitzer, 
Greenville, S.C., for defendant. 

Before G. Ross Anderson, district 
judge. 

Full Text of Opinion 

This action was brought on behalf of 
the United States Environmental Protec
tion Agency ("EPA") under the Resource 
Conservation and Recovery Act, as 
amended ("RCRA"), 42 U.S,C. §6901 et 
seq. The United States alleges that T & S 
violated section 3005 of RCRA by failing 
10 certify its compliance with the financial 
responsibility requirements of RCRA and 
by continuing to operate its hazardous 
waste land disposal facility, without inter
im status or the required RCRA permit, 
after the November 8, 1985, statutory 
deadline. The United States seeks injunc
tive relief and civil penalties. 

STATUTORY AND REGULATORY 
FRAMEWORK 

In I 976, the United States Congress 
enacted RCRA, which established a com
prehensive, "cradle-to-grave" hazardous 
waste program that was to be adminis
tered by EPA. RCRA sets forth certain 
guidelines regulating the owners and op
erators of hazardous waste treatment, 
storage and disposal facilities ("TSO" 
facilities). 42 U.S.C. §§6921-25. 

Under RCRA §1004(5), hazardous 
wastes are defined as "those wastes which 
cause, or significantly contribute to, an 
increase in mortality or an increase in 
serious irreversible, or incapacitating re
versible illness, or which pose a substan
tial present or potential hazard to human 
health or the environment when improp
erly treated, stored, transported or dis
posed." 42 U.S.C. §6903(5). EPA's regu
lations governing the identification of 
hazardous wastes are found within 40 
C.F.R. Part 261, Subpart B, C, and D. 
These regulations contain two categories 
of hazardous wastes, "listed" and "char
acteristic." Those wastes which have been 
determined to be hazardous by definition 
have been assigned certain identification 
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numbers and are referred to as "listed 
wastes." "Characteristic hazardous 
wastes" are defined by certain criteria 
which identify components of wastes 
which render those substances as hazard
ous waste. 

The federal government may grant in
dividual states the right to administer and 
enforce their own hazardous waste pro
grams under RCRA. A state program 
must be either substantially equivalent 
("interim authorization") or equivalent 
("final authorization") to the federal pro
gram. 42 U.S.C. §6926. Under 42 U.S.C. 
§6928(a)(2), EPA still retains authority 
to enforce the RCRA based program not
withstanding its delegation of enforce
ment authority to a state. The State of 
South Carolina received primary author
ity to administer and enforce its own 
RCRA program on November 8, 1985. 1 

Section 3005 of RCRA, 42 U.S.C. 
§6925, requires every owner or operator 
of a TSO facility to obtain a permit to 
operate the facility. Congress realized that 
it would be impossible to issue permits to 
all hazardous waste facilities before the 
permit program became effective and 
therefore provided a mechanism whereby 
TSO facilities could operate under "inter
im status." Under RCRA §3005, a facil
ity must meet the following criteria to 
achieve interim status: ( 1) be in existence 
on November 19, 1980, or the effective 
date of the statutory or regulatory changes 
that render the facility subject to the per
mit requirement; (2) be in compliance 
with the preliminary notification require
ments of RCRA §3010(a), 42 U.S.C. 
§6930(a); and (3) file Part A of its permit 
application. Facilities which failed to pro
vide notice by submitting their Part A 
applications ("non-notifiers") never re
ceived interim status. EPA's regulations, 
however, required non-notifiers that 
wished to remain in operation to comply 
with the same requirements which apply 
to interim status facilities. 40 C.F.R. 
§265.1 (b). Hazardous waste facilities 
with interim status must comply with the 
regulations governing treatment, storage 
and disposal of hazardous wastes. 40 
C.F.R. Part 265. 

' Although South Carolina has primary 
enforcement authority, the EPA retains the 
rights to conduct inspections and make infor
mation requests under RCRA §3013 and to 
take enforcement action under RCRA §§3008, 
3018 and 7003 . 

-..-.---..--·-·- -··-·-.··---- --- ...... --- - -·· --- -- . . -- ----- .. _ - ... -..,--...,-:,: ....... ---:---~- .... -._ .. __ 
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In t 984 Congress amended RCRA to 
add section 3005(e), the Loss of Interim 
Status f"LOIS") Provision~ 42 U.S.C. 
§6925(e).2 This provision provides that 
all existing hazardous waste land disposal 
facilities would automatically lose interim 
status unless they certified before Novem
ber 8, 1985, that they were in compliance 
with all applicable RCRA requirements, 
and also submitted Part B of their permit 
application. This provision was adopted 
to encourage compliance with the basic 
requirements of the interim status regula
tions, particularly the groundwater moni
toring and financial responsibility 
requirements. 

RCRA § 3005(e)(2) provides: 
In the case of each land disposal 

facility which has been granted interim 
status under this subsection before No
vember 8, 1984 interim status shall termi
nate on the date twelve months after Novem
ber 8, 1984 unless the owner or operator of 
such facility -

(A) applies for a final determina
tion regarding the issuance of a per
mit under subsection (c) of this sec
tion for such facility before the date 
twelve months after November 8, 
l984;and 

(B) certifies that such facility is in 
compliance with all applicable 
groundwater monitoring and finan
cial responsibility requirements. 

42 U.S.C. § 6925(e)(2) (emphasis added). 
Land disposal facilities which did not 
meet these requirements would be re
quired to close the unit in question. 

Two types of financial responsibility 
are required for hazardous waste facili
ties.1 40 C.F.R. § 265.141(a) and (b). All 
owners and operators of hazardous waste 
facilities in South Carolina must demon
strate and maintain (1) financial assur
ance for proper closure of the facility and, 
in the case of disposal facilities, post
closure care of the facility, and (2) liabil
ity insurance coverage for personal injury 
and property damage claims resulting 

1 Hazardous and Solid Waste Amend
ments of 1984, Pub. L. No. 98-616, §213(a), 
98 S1a1. 3221 and 3241 (hereinafter, 
"HSWA"). 

'The South Carolina financial responsi
bility regulations became effective in July, 
1983. Under RCRA §3008(a)(2), 42 U.S.C. 
§6928(a)(2), these regulations may be en
forced by the Federal government as well as 
chc scale. United Sl4les u. Conservation Chnnica/ 
Co. of /1/inois, No. H-86-9 (26 ERC 1423) 
(N.D. Ind. April 23, 1987), slip op. at 22. 
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from sudden accidental occurrences at the 
facility. See South Carolina regulations at 
R.61-79.264.115, R. 61-79.265, and 40 
C.F.R. Part 264, Subpart H. Liability 
insurance coverage for non-sudden acci
dental occurrences is also required for 
facilities which practice land disposal 
waste. R. 61-79.265 and 40 C.F.R. Part 
265. 

The United States' lawsuit is based 
upon T & S Brass' alleged violation of the 
RCRA § 3005 requirements. In order to 
establish defendant's liability for loss of 
interim status under RCRA § 3005(e), 
the United States must prove the follow
ing elements: 

1. That T & S Brass was the owner 
and/or operator of a "land disposal 
facility;" 

2. That T & S Brass had neither a 
permit nor interim status to operate its 
facility; and 

3. That T & S Brass continued to 
operate its facility after the November 8, 
1985, statutory loss of interim status 
deadline. 

FINDINGS OF FACT 

T & S is a South Carolina corporation 
which manufactures industrial plumbing 
fixtures for use in laboratories, hospitals 
and food service. The manufacturing pro
cess requires a technique called electro
plating whereby the fixtures are coated 
with various metals.• During this pro
cess approximately 21,000 gallons of elec
troplating wastewater per day is produced 
and then stored and/or disposed of in an 
"on-site" surface impoundment. 

The use of an on-site surface im
poundment by T & S Brass for the stor
age and disposal of its electroplating 
wastewater treatment sludges began 

• Two wastewater streams arc produced 
by the electroplating process, a chromate 
stream and a nickel stream. Before being 
mixed with wastewater from nickel plating, 
the chromate wastewater is treated to reduce 
the chromium from a hcxavalent to a trivalent 
state. This is done by lowering the pH of the 
wastewater and adding sodium bisulfate. This 
wastewater then goes the collection well. 
When the amount of wastewater coming into 
the well exceeds the wcll's 2100 gallon capaci
ty, the wastewater overflows into the surface 
impoundment. Since the facility produces an 
average of 21,000 gallons of wastewater a day, 
electroplating wastewater flows into the sur
face impoundmcnt on a routine basis. Tran
script pp. 2-8, 2-9. 
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1979. This sludge, designated "F006" un
der the RCRA regulations, is a federally 
regulated hazardous waste. 40 C.F.R. 
Pari. 261. Even though T & S alleges that 
its surface impoundmcnt was constructed 
only to receive overflows of electroplating 
wastewater from its collection well, where 
it initially collected, T & S admits that 
sometime prior to August 1980, it pur
posefully precipitated F006 sludge in the 
surface impoundment. T & S continued to 
store this F006 sludge in its impoundment 
at least until an October 12, 1983, inspec
tion of the facility. Evidence presented at 
trial showed that T & S Brass removed all 
the F006 sludge from its surface im
poundment on or before April 24, 1984. 

At trial the United States proved that T 
& S Brass intentionally and routinely 
discharged electroplating wastewater into 
its surface impoundment from November 
19 1980, until May 21, 1986. Plaintiff's 
en~ironmental engineer provided expert 
testimony at trial that F006 sludge accu
mulated in defendant's surface impound
ment as a result of defendant's introduc
tion and storage of electroplating 
wastewater in the impoundment.' This 
conclusion is supported by an admission 
to this effect by T & S Vice-President, 
Claude I. Theisen in a letter dated April 
24, 1984 (Exhibit D-15 ). In that letter 
Theisen stated that although T & S had 
pumped the sludge_ out «;>f the su~face 
impoundment someume prior to April 24, 
1984, additional sludge had formed in the 
impoundment. Defendant's engineer tes
tified at trial that as of November 8, 1985, 
when T & S filed its Part B permit 
application,' approximately 30,000 gal
lons of F006 sludge were contained in 
defendant's impoundment. (Transcript p. 
2-11, 2-12). Thus the Court finds that T 
& S' routine introduction of wastewater 
into the surface impoundment continued 
to add to the total accumulation of F006 
sludge in the bottom of the impoundment. 
Based upon this evidence, the Court finds 
that from November 19, 1980, until May 
21, 1986, T & S Brass routinely used its 
surface impoundment to treat, store and 
/or dispose of F006 sludge. 

According to testimony at trial, in Feb
ruary 1985, James R. Brooks, Jr., an 
environmental engineer, was retained by 

'Transcript pp. 107-109, 118-121. 
• The defendant's Part 8 application and 

the closure plan submitted br T & S to EPA 
both characterize the materia in the impound
ment as F006 sludge. 
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T & S Brass to determine the regulatory 
status of its surface impoundment. Brooks 
conducted an environmental audit of the 
facility and informed T & S in March 
1985, that its surface impoundment was a 
RCRA-regulated unit subject to the No
vember 8, 1985, Loss of Interim Status 
deadline. 

Although T & S was operating a 
RCRA-regulated unit, the company 
failed to notify EPA by November 19, 
1980, as required by RCRA §3010, 42 
U.S.C. §6925, that it was treating, storing 
or disposing of hazardous wastes in its 
surface impoundment. Additionally, T & 
S failed to submit "Part A" of an applica
tion for a permit to treat, store or dispose 
of hazardous wastes on site as required by 
RCRA §3005, 42 U.S.C. §6925, and 40 
C.F.R. §270.10. 

Although T & S has been in operation 
since March 1979, the company did not 
notify DHEC of its hazardous waste 
treatment, storage, and/or disposal activi
ties until January 20, 1985. T & S also 
failed to submit Part A of its hazardous 
waste permit application to DHEC until 
October 17, 1985. Both of those submis
sions were required to have been submit
ted by T & S to EPA by November 19, 
1980, under RCRA §3005(e) and 40 
C.F.R. §270. 10. Therefore, T & S never 
acquired "interim status" under RCRA 
§3005. 

(1) T & S Brass argues that it relied on 
the fact that DHEC records classified T 
& S as a "generator" of hazardous waste 
rather than a "treatment, storage and 
disposal facility," and was thus misin
formed of its regulatory status. The facts 
show, however, that the State's classifica
tion of T & S was based on defendant's 
own misrepresentations to DHEC about 
how its surface impoundment would be 
used. T & S originally designated the 
impoundment as an "emergency spill
way." T & S never reported to DHEC its 
routine use of the impoundment for treat
ment, storage and/or disposal of hazard
ous waste. 

In 1982, DHEC sent reporting forms 
to all facilities involved in hazardous 
waste activities in the State, including T 
& S Brass.' The DHEC reporting form 

'At trial, the DHEC reporting form was 
identified as having come from the corporate 
files of T & S. The United States then entered 
into evidence a "Certification of Absence of 
Records," executed by the custodian of DHEC 
records, certifying that the DHEC files did not 
contain any record that T & S had submitted 
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set forth the RCRA reporting require
ments and defined "facility" for the pur
poses of RCRA. Even though the State 
had no duty to inform T & S of its status, 
T & S knew or should have known from 
the date of its receipt of the DHEC re
porting form that its surface impound
ment was a treatment, storage and dispos
al facility subject to the RCRA permitting 
and financial responsibility requirements. 

In January of 1985, T & S contacted 
DHEC to determine whether its surface 
impoundment was subject to the insur
ance requirements of RCRA. This inqui
ry prompted an internal review by 
DHEC of its files, which in turn led to 
correspondence and discussions between 
DHEC and T & S concerning the regula
tory status of T & S' surface impound
ment. Based upon its review and subse
quent inquiries, DHEC determined that 
defendant's surface impoundment was a 
hazardous waste "land disposal facility" 
subject to the RCRA §3005(e) loss of 
interim status requirements. DHEC then 
initiated a state enforcement action 
against T & S for various past RCRA 
violations. 

On October 18, 1985, T & S entered 
into an Administrative Consent Order 
with the State that required compliance 
with RCRA interim status regulations 
under the state program. The State in
formed. T & S that, pursuant to the Haz
ardous and Solid Waste Amendments of 
1984, T & S was required to certify 
compliance with financial and ground
water monitoring requirements by No
vember 8, 1985. On November 8, 1985, T 
& S submitted to EPA Part B of its permit 
application, and a certification that the 
company was in compliance with the 
RCRA groundwater monitoring require
ments and portions of the RCRA financial 
responsibility requirements. This certifi
cation was a prerequisite to T & S' con
tinued authorized operation of its facility 
under RCRA §3005(e)(2). In fact, defen
dant's certification on its face showed that 
the T & S was not in compliance with 
RCRA §3005(e) because it stated that T 
& S was unable to obtain insurance for non
sudden accidental occurrences. 

(2) T & S Brass raises two arguments 
in defense of its noncompliance with the 
financial responsibility requirements. 
First, T & S alleges that it was impossible 

the required form. Plaintiff's Exhibit G-57 
(a) . 
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to obtain insurance for non-sudden acci
dental occurrences because of the unin
surability of its surface impoundment, 
and therefore, it was impossible for it to 
comply with the financial responsibility 
regulations. Second T & S Brass alleges 
that it made "good faith" efforts to obtain 
non-sudden liability insurance. 

The Court is aware that obtaining the 
necessary coverage might have been diffi
cult due to a contraction in the environ
mental insurance market and T & S 
Brass' own actions. However, testimony 
at trial showed that non-sudden liability 
insurance coverage was in fact available to 
RCRA-regulated facilities such as T & S 
Brass in amounts sufficient to meet the 
RCRA standards. If T & S could not get 
insurance, it was a consequence of defen
dant's own past non-compliance with 
RCRA. 

The Court heard testimony at trial 
from the defendant's insurance broker 
and from an insurance expert retained by 
T & S. Both witnesses concluded that as 
of November 8, 1985, T & S was uninsur
able because of the existence of ground
water contamination at the site. The evi
dence indicates, however, that T & S 
contributed to the circumstances that 
made the facility "insurable." According 
to defendant's own witnesses, had T & S 
provided timely notification of its activi
ties, and had it complied with the ground
water monitoring requirements of RCRA 
as required by November 19, 1980, T & 
S' chances of obtaining the non-sudden 
liability insurance would have been sig
nificantly greater. 

Thus, despite the fact that T & S had 
difficulty obtaining non-sudden liability 
insurance, the Court finds that it was not 
"impossible" for T & S to comply with 
the law. The statute and regulations re
quire that a TSO facility either comply 
with the insurance coverage obligations or 
cease operation of the land disposal unit. 
T & S' insurance broker, William W. 
Hollis, Jr., testified that he informed T & 
S in February, 1985 that the facility 
would not obtain non-sudden liability in
surance coverage. On March 4, 1985, the 
environmental consulting firm retained 
by T & S advised the facility that it must 
comply with the LOIS deadline of No
vember 8, 1985.1 At that time Mr. 
Brooks suggested a plan for installation of 
an above-ground tank system which 
would not be RCRA-regulated in order to 

• Transcript pp. 1-104, I - I IS. 
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comply with the LOIS deadline. T & S 
argues that i.t ~as un.awarc of ~he LOIS 
deadline unul It was informed m August 
1985, and therefore had insufficient no
tice. The Court disagrees. T & S Brass 
had sufficient time to make arrangements 
to avoid operating in violation of the law 
beyond the November 8, 1985, deadline 
and should have done so. 

T & S Brass asserts as a second defense 
that it made "good faith" efforts to obtain 
non-sudden liability insurance. I disagree. 
Testimony and evidence presented at trial 
indicate that T & S failed to make a "good 
faith" effort to obtain the non-sudden 
liability insurance. T & S did not even file 
an application for non-sudden liability 
insurance until after the November 8, 
1985 cut-off date. (Transcript pp. 2-56, 
2-57). 

The Jaw gave T & S two options: either 
certify compliance with the financial re
sponsibility requirements under RCRA 
or cease using its surface impoundmcnt 
for the treatment, storage, and/or disposal 
of hazardous waste.' T & S did neither. 
Thus, T & S failed to meet the November 
8, 1985 deadline and thereby lost interim 
status. Under RCRA §3005(a) and (c), T 
& S was required to cease operation of the 
surface impoundment as a result of Joss of 
interim status. However, T & S continued 
to use its surface impoundment for the 
treatment, storage and/or disposal of haz
ardous waste until May 21, 1986. 

CONCLUSIONS OF LAW 

1. T O' S was the owner or operator of a 
"land disposal facility." - Section 3005(c) 
of RCRA clearly applies to land disposal 
facilities. The EPA interprets the term 
"land disposal facilities" to encompass the 
following types of facilities: landfills; land 
treatment units; surface impoundments for 
disposal, treatment, or storage; waste piles; 
and Class I hazardous waste underground 
injection wells. " 10 

Although RCRA docs not define "land 
disposal facility," Congress did provide a 

• RCRA §3005(a) and (e). 
11 On September 25, 1985, EPA published 

in the Federal Register a detailed discussion of 
how the agency would implement and enforce 
the loss of interim status provision in section 
3005(e) of RCRA. 50 Fed. Reg. 38946 (Sept. 
15, 1985). That document provided key guid
ance as to EPA's interpretation of the statutory 
requirements of section 3005(e). As was noted 
in a recent Third Circuit decision, the court 
must give consideration to EPA's interpreta
tion of the statute. Vineland Chemical Co. Inc. 11. 

EPA, 810 F.2d, 402, 409 (3rd Cir. 1987) . 
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definition of "land disposal." RCRA 
§3004(k) provides that the term " 'land 
disposal,' when used with respect to a 
specified hazardous waste in a landfill, 
shall be deemed to include, but not be 
limited to, any placement of such hazard
ous waste in a landfill, surface impound
ment, waste pile, injection well, land treat
ment facility, salt dome formation, salt 
bed formation, or underground mine or 
cave." 42 U.S.C. §6924(k) (emphasis 
added). Thus, EPA's interpretation is 
consistent with the statute and is reason
able. Moreover, both definitions include 
the term "surface impoundment." 42 
u.s.c. §6901(b)(7). 

T & S argues that its surface impound
mcnt is not a land disposal facility. Defen
dant's argument is based on a regulatory 
definition of a "disposal facility," at 40 
C.F.R. §260.10. Under the regulations, a 
"disposal facility" is "a facility or part of 
a facility at which hazardous waste is 
intentionally placed into or on any land or 
water and at which waste will remain 
after closure." The definition of "disposal 
facility" urged by defendant was pub
lished in 1980 and by its terms applies 
only to 40 C.F.R. Parts 260 through 265 
of EPA's regulations. This definition is 
not, and docs not purport to interpret 
what Congress meant by the term "land 
disposal facility." 

Although· the Court has determined 
that the narrow regulatory definition of 
"disposal facility" is inapplicable to 
RCRA §3005(e), even under that defini
tion, the T & S surface impoundmcnt 
would be considered a disposal facility. T 
& S intentionally and routinely placed 
electroplating wastewater into its surface 
impoundmcnt, thereby adding to the ac
cumulation of F006 sludge in that im
poundment. Thus, T & S intentionally 
placed hazardous waste on land. In addi
tion, nickel and chromium, which are 
constituents either of F006 sludge (a 
"hazardous waste"), or the electroplating 
wastewater (a "solid waste"), will remain 
at the site after closure. 42 U.S.C. § 
6903(5) and (27). (Exhibit G-72). Thus, 
the Court concludes that the T & S Brass 
surface imriundment was a "land dispos
al facility' subject to the November 8, 
1985, LOIS deadline. 

2. T o- S had neither a permit nor interim 
status to operate its hazardous waste land dis
posal facility. - It is evident from the 
record that by August 5, 1985, both T & S 
and DHEC regarded the surface im-

-~·-- ~- --·--------.... -·- --- ----· - - ~· -··-------· -,-· .. 
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k<undment as a r1_ulated facility under Further, an "impossibility" defen~,,if 
CRA. While T S-timely submitted It were to apply at all, relates to a defca- (t) Part B of iti,; permit ap~ication to EPA on dant's ability to comply with the·law .. As 

November ·8, 1985, & S could not noted above, the Court finds as a factual 
certify compliance with the financial re-
sponsibility requirements because the 

matter that it was not "imrcssiblc" fop']; 
& S to comply with the OIS deadline 

• .. company had not obtained the necessary since other alternatives which involved 
'I' - ~ non-sudden liability insurance 40 C.F.R. taking the surface impoundment out of 

§265.147(b). use were always available. Compliance 
(3) Neither of the arguments raised by with the statutory deadline was manda-

(I) . T & S, namely that it made a good faith tory, even if the defendant's only option 
effort to obtain the insurance and that the was to cease its business on November 8, 
insurance was impossible to obtain, are 1985. By im,:::sing an absolute cut-off i sufficient defenses. "Good faith" effort is date for certi ying compliance, Congress 
not available as a defense to liability· after had already determined that protection of ~ 
Novomber 8, 1985, even if T & S could the public health · and the environment I 

' have icstablishcd it. Prior to November 8, was paramount. ;: 
1985, EPA had allowed regulated facili- Thus, T & S failed to certify compli-tics which were in compliance with every ance with the financial responsibility re-other aspect of RCRA, but were unable to quircments of RCRA, and lost interim ~ obtain non-sudden liability insurance to 

. 

status on November 8, 1985. Although T certify compliance with the regulations if & S submitted Part B of a permit applica-the facility had made "good-faith efforts" tion, it was never issued a permit by EPA to obtain insurance. However, this agen-
cy-created "good faith" exception to the or DHEC for the treatment, storage and/ 

or disposal of hazardous waste at. ii:s .. .,, insurance requirement terminated on No- facility. . .. 
vember 8, 1985. 11 The · language of 

' RCRA §3005(e) is unambiguous, and 3, T b' S continued Jo o/)erale il.rfacility 
Congress chose not to vary it. Thus, after after the November 8, 1985 slatulory deadline 

i November 8, 1985, a facility's "good for Joss of inJerim slalus. - The Court finds e faith" efforts to obtain insurance is not a that T & S was not only aware of ~e 
defense to RCRA §300S(e) liability. No\·ember 8, 1985 cut-off date, but violat-

T & S further argues that it was impos- ed the LOIS deadline by knowingly intro-
sible to obtain the insurance, and that this ducing electroplating wastewater into its 
"imrssibility" should somehow relieve T surface i~undment from November 8, 
& from having to co!Jlply with the 1985 to ay 31, 1986. The evidence at 
November 8, 1985, deadline. The facts, trial indicated that T & S continued to use 
however, show that to the extent that it its on-site .. surface impoun~nt for the 
was impossible-for this defendant to get treatment, storage and/or disposal of haz-
insurance, it was due in part to T & S' ardous waste until May 21, 1986. T & S 
failure to comply with RCRA for over stipulated that May 21, 1986, was the last 

(1 five years. RCRA-regulated facilities date that electroplating wastewater 
were required to install groundwater Rowed into the surface impoundment. Ac-
monitoring wells and to prepare quarterly cording to the expert testimony at trial, 
reports on .youndw~ter data. As a _cons~- the addition of wastewater into the im-

l 
quence of & S' history of non-comph.: poundment continued to add to the total 
ance, groundwater contamination at the accumulation of F006 slud:e in the bot· 
site went undetected and unabated. Even- tom. When T. & S close the surface 

I tually, the contamination interfered with impoundment, · some 30,000 ¥'lions of 

I the facility's ability to obtain non-sudden F006 sludge were removed. hus, the ('· liability insurance. However, a facility surface impoundment was used for the 
cannot, by its own actions, make itself storage of hazardous waste in violatjon of 

i uninsurable and then claim "impossibil- RCRA after the November. 8. 1985 

! ity" as a defense to liability under RCRA deadline. 

,j §300S(e). 11 

I 
"Transcript pp. 1-14, 1-17. 

1 12 The doctrine of impossibility has well () recognized application in the area of contract cauaed by. an act or omission· of the party 
law. In contract law, the validity of the impos- claimin, the defense. Set generally, Calamari 
sibili1y of performance may well turn on and Perillo, The I.Aw of ConlTa&ls, §198 pp. 316-
whether the impossibility of performance was 3 l 8, (J 970). 
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In r,Combwtion-Equipmnu Associates Inc. TT ERO tm 
Ass,ssmmt of Civil Pmaltus under Section 

·r,;. '3008(g). 

A penalty i1 appropriate in this case to 
deprive T & S or the economic benefit or 
its noncompliance with the November 8, 
1985 statutory LOIS deadline. See Chesa
pealte Bay Foundation v. Gwaltney of Smith
field, Ltd., 791 F.2d 304 (24 ERC 1417) 
(4th Cir. 1986) (affirming 611 F.Supp. 
1542 (E.D. Va. 1985) ), rev'd on other 
grounds; 108 S.Ct. 376 (26 ERC 1857) 
(1987). _ 

· Section 3008(g) 0£ RCRA, 42 U.S.C. 
§6928(g), provides: "Any person who vio
lates any requirement or this subchapter 
shall be liable to the United States for a 
civil penalty in an amount not to exceed 
$25,000 for each violation. Each day or 
·tuch violation shall, for purposes or this 
subsection, constitute a separate 
violation." _- · · 

Assessment of the amount or a civil 
· penalty is committed to the informed dis
cretion of the Court. United States v. /IT 
Continental Baking Co:, 420 U.S. 223, 230 
n.6, 95 S.Ct. 926, 930-931 n.6, 43 L . 
Ed.2d 148 (1975); United States v. Phelps 
Dodge Industries, Inc., 589 F.Supp. 1340, 
1362 (S.D.N.Y. 1984). In exercising this 
discretion, the Court should give effect to 
the major purpose of a civil penalty: deter
rence. See United States v. Phelps Dodge 
Industries,· Inc., supra., 589 F.Supp. at 
1358; United States v. Swingline, Inc., 371 
F.Supp. 37, 47 (E.D.N .Y. 1974); State, ex 
rel. Brown v. Dayton Malleable, Inc., 1 Ohio 
St. 3d 151,438 N.E.2d 120, 125 (1982). 

Although the statute does not contain 
any guidance for the Court in determining 
penalties in a judicial proceeding, RCRA 
§3008(a)(3) provides £acton that the Ad
ministrator shall consider in fixing a civil 
penalty in an administrative action. 
RCRA requires the Administrator to take 
.into account -the seriousness or the viola
tion and any good faith efforts to comply 
with apflicable requirements. In the ab
sence o other statutory guidance, the 
Court may ~ve consideration to these 
same £acton an determining an appropri
ate penalty. 

(4) With those principles in mind, the 
Court finds as a £actual matter that T & S 
£ailed to exercise any good faith efforts to 
comply with the financial responsibility 
requirements or RCRA and that T & S 
had knowledge or the November 8, 1985, 

-statutory deadline. However, the Court 
·will also take into consideration the fact 
that T & S has already paid a penalty or 
$19,500 to South Carolina for violations 

o£ RCRA. In addition, T & ·s hu now 
installed an above-ground tank system, at 
considerable expense, as part'· or its 
wastewater treatment process and, by all 
indications, is proceeding to close its sur· 
face impoundment in a manner consistent 
with EPA and South Carolina regula
tions. Thus the Court determines that, 
based on the specific circumstances or this 
case, a penalty of S 1,000 per day is appro
priate. The Court finds that the surface 

.1mpoundment remained an active and.in
tegral part o£ the wastewater treai:rrient 
operation through May 21, 1986, 194 
days after the LOIS deadline. Thus, the 
defendant, T & S is hereby ordered to pay 
$194,000.00 in civil penahies. 

The Court also grants plaintiWs prayer 
for injunctive relief, directing T & S to 
comply with all RCRA closure and post
closure requirements, pursuant to EPA's 
regulations at 40 C.F.R. Part 264. The 
imposition of a permanent injunction .di

-recting T & S to close its facility in 
accordance with · a plan approved by 
DHEC and EPA will not only insure that 
the applicable· regulations will be fol
lowed but also that the environment will 
be adequately protected during and fol
lowing defendant's closure or the __ surface 
impoundment at issue. · 

IT IS SO ORDERED. , 
_, . 

IN RE COMBUSTION 
EQUIPMENT ASSOCIATES INC. 

U.S. Court o! Ai,peals 
Second Circwt 

IN RE: COMBUSTION EQUIP
MENT ASSOCIATES INC., Debtor; 
CARTER DAY INDUSTRIES INC., 
£/k/a/ COMBUSTION EQUIP
MENT ASSOCIATES INC., P1aintiff
Aj,pellant, -against- UNITED ST ATES 
ENVIRONMENTAL PROTECTION 
AGENCY and NEW JERSEY DE
PARTMENT OF ENVIRONMEN
T AL PROTECTION, Dejendants-Appel
lees, No. 87-5022, January 22, 1988 
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on Diversion Unit litigation 

ccurred in the District of Columbia 
now befo~e us _than had occurred in 
of the acuons involved in the prior 
on:for ~xample, all parties in the 
t bugalion agree that extensive dis
by both Audubon and the federal 

,ment ~as occurred in the District of 
b1a action, and the parties to that ac
,ve filed numerous briefs and volu
; exhibits relating to the merits of 
Hroversy. 
tionally, we observe that suitable 
tives to Section 1407 transfer are 
le to the parties in this litigation 
amp!e, discoverv that has alread.,: 
red m the D1stnct of Columbia ac·
,y be made applicable to the North 
accion either by agreement of the 
or by any party requesting the 

)akota court to order all parties to 
mse w~y that discovery should not 
e applicable. Also, notices for anv 
iepositions CO!Jld be filed in both 

th~reby mak~ng the depositions 
>le m each action. See In re Eli Lilh 
:eph04exin .\lonohvdrate J Patent Litiga·
; F.Supp. 242,244 U.P.M.L. 1978). 
~lanual for Complex Litigation, Parts I 
~§3.11 (rev. ed. I 977). 
co!'lsultation and cooperation be-
1e two concerned district courts if 
1ppropriate bv those courts, c;u
h the rnoperation_ of the parties, 
e suffic!ent to m1mm1ze tJ-ie possi
:onfl1ctmg pretrial rulings. See In re 
1/rurnents, Inc. Employment Practices 
1, 44 I F.Supp. 928, 929 U.P.M.L. 

fHEREFORE ORDERED that the 
for transfer under Section 1407 
ng the actions listed on the fol
chedule A be, and the same here
.MED. 

• 
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U.S. v. VELSICOL CHEMICAL 
CORPORATION 

U.S. District Court 
Western District of Tennessee 

U1:JTED ST ATES OF AMERICA, 
Plaintiff, v. VELSICQL CHEMICAL 
CORPORATION, Defendant, No. C-75-
-162, . .\ugust 31, 1978 

WATER 
Liability by industry - Pesticides 

(§32.71) 
Court jurisdiction and rrocedure -

Damages - In genera (§40.811) 
Federal district court's findings that 

pesticide manufacturer has violated terms 
of Federal Water Pollution Control Act 
:-,;ational Poll!Jtant J?ischarge Elimi!lation 
S\"stem permit by d1schargmg endrm and 
hcptachlor in amounts in excess of permit 
limitations for over 300 days warrants im
rosition of fine in accordance with Section 
:J09(d) of Act. 

STATUTES 
Federal - Federal Water Pollution 

Control Act - National Pollutant 
Discharge Elimination System 
(§95.0213) 

Construed. 

Government seeks impostion of fine 
against pesticide manufacturer for alleged 
violation of NPDES permit. 

Fine imposed. 
Thomas T. Turley, Jr., U.S. attorney, 

\lemphis, Tenn., for Government. 
James W. Gentry, Chattanooga, Tenn., 

and William D. Evans, Jr., Memphis, 
Tenn., for Velsicol. 

Full Text of Opinion 
\kRae,J. 
Fl.\"Dl.\"GS OF FACT AND CONCLL'S/0.\"S 

OFUU' 
The United States initiated this action 

h'" filing a Complaint at the request of Re
gion IV of the United States Environmen
tal Protection Agency ("EPA" or the 
··.\gency"). This action seeks civil penal
ties for defendant's continued violation of 
Sections 30l(a) and 307(d) of the Federal 
Water Pollution Control Act Amendments 
of 1972 (the "FWPCA" or the "Act"), 33 
l".S.C. §131 l(a) and §1317(d). The Unit
ed States alleges that defendant Velsicol 
Chemical Corporation violated the terms 
ar.d conditions of its National Pollutant 
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Discharg-e Elimination System ("NPDES") 
permit, issued pursuant to Section 402(a) 
of the Act, 33 U.S.C. § 1342(a), and con
tinued operation of its facility while not 
complying with its interim pretreatment 
standards for endrin and heptachlor which 
were established and set forth in said per
mit. 

On November 26, 1975, defendant filed 
a Motion to Dismiss the Complaint for fail
ure to state a claim upon which relief can 
be granted and for lack of jurisdiction over 
the subject matter. Vels1col's Motion to 
Dismiss was denied bv an Order entered 
January 6, 1976. Notin'g that Velsicol 's dis
charge through the City of Memphis 
Waste Water Collection System (the City 
System) does not remove Its actions from 
the scope of the FWPCA, the Court held 
that Velsicol's discharge into the Missis
sippi River through the City System satis
fied the statutory requirements of 
discharging into "water of the United 
States." Sections 301 (a) and 502(7), 33 
U.S.C. §§131 l(a), 1362(7). The Order 
also declared that the statutory definition 
of "treatment works," Section 212(2)(8) 
of the Act, 33 U .S.C. § l 292(2)(B), is suffi
ciently broad to encompass the City Sys
tem, which does not treat the waste flow
ing through it but merely transmits it to 
the Mississippi River. Thus, Velsicol's dis
charg-e to the City System is subject to the 
provisions of Section 307(b), 33 U.S.C. 
§ 13 l 7(b). Further, this Order acknowl
edged that whether Velsicol was 
"discharging a pollutant" pursuant to Sec
tion 30 l (a), 33 U .S.C. § 1311 (a) was an ul
timate question of the lawsuit not properly 
su_bject to disposition on a Motion to Dis
miss. 

On October 27, I 976, plaintiff filed a 
Motion for Summary Judgment on the is
sues pertaining to Velsicol's liability for 
civil penalties. The Court granted plain
tiffs motion, noting that Section 30 l (a) of 
the Federal Water Pollution Control Act 
Amendments of 1972, 33 U.S.C. § 13 l l(a), 
imposes an absolute prohibition on the 
discharge from a point source of pollu
tants into any water of the United States by 
anv person unless such a discharge is in 
compliance with Sections 301, 302, 306, 
307,318,402, and 404. Because Velsicol 
had admitted di~charging in excess of its 
permit limitations of one pound per day of 
end1"in and heptachlor, the Court found 
that it had violated Sections 30 I (a), 
307(d), and 402(a) of the Act, 33 U.S.C. 
§§131 l(a), l317(d) and 1342(a). and 
therefore was subject to liability for civil 
penalties as provided in Section 309(d) of 
the Act, 33 U.S.C. §l319(d), to be deter-
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mined at an evidentiary hearing pertaining 
to the imposition of civil penalties. 

Velsicol filed a Motion to Reconsider 
and Motion for Summary Judgment in 
favor of the defendant based upon the 
Sixth Circuit Court of Appeals opinion in 
Republic Steel Corporation v. Train, 557 F.2d 
91 [10 ERC 1306) (C.A. 6, 1977). This 
Court denied the motion on the grounds 
that there are distinguishing facts between 
Republic Steel and the instant case which 
precluded changing the Court's previous 
ruling. Thereafter an evidentiary hearing 
was conducted on civil penalties. These 
Findings of Fact and Conclusions of Law 
pertain to that hearing on the civil penal
ties issues. 

Velsicol operates a chemical manufac
turing facility at 1199 Warford Street, 
Memphis, Tennessee. It is and has been 
for a number of years engaged in the 
manufacture of endrin and heI?tachlor 
(chlorinated hydrocarbon pesticides) at 
the Memphis, Tennessee manufacturing 
facility. 

At times during the manufacture of said 
pesticides, certain process water contain
mg endrin and heptachlor has been dis
charged into a drainage ditch known as Cy
press Creek, and other process water con
taining those pesticides has been dis
charged into the City System. 

On June 28, 1974, EPA issued National 
Pollutant Discharge Elimination System 
("NPDES") permit number TN0000051 
(the ·'permit" to Velsicol for its dis
charges, inter alia, of the pesticide pollu
tants endrin and heptachlor into the Mis
sissippi River through the City System. 
The permit required Velsicol to limit the 
discharge of these two pollutants to no 
more than one pound per day of each from 
December I, 1974, through the expiration 
of the permit inJuly 1979 (Transcript, pp. 
149, 153; Exhibit 21). Negotiations on 
these limitations had begun in mid-1972 
(Transcript, p. 83). 

In early 1972, EPA, Region IV, request
ed that its National Field Investigation 
Center in Denver, Colorado (now known 
as the National Enforcement Investigation 
Center) conduct an investigation of vari
ous pollution sources in the Memphis, 
Tennessee, area (Transcript. p. 66). The 
inspection ofVelsicol's discharge through 
the City System was conducted in Febru
ary 1972, and a report of the findings is
sued in April 1972 (Transcript, p. 69; Ex
hibit l). Copies of the report were for
warded to EPA, Region IV, and to Velsicol 
(Transcript, p. 83). 

Representatives from both the Denver 
and Region IV offices of EPA met with Vel-

U.S. v. Velsicol Chemical Corporation 

sicol officials on May 23, 1972, to discuss 
the conclusions of the February inspection 
and the possibility of a commitment by 
Velsicol to reduce its discharges of 
chlorinated hydrocarbon pesticides 
(Transcript, pp. 83, 296; Exhibit 45). 

On June l, 1972, EPA, Region IV, re
quested that Velsicol's commitment to re
duce the total discharge of chlorinated 
hydrocarbon pesticides to less than one 
pound per day by June 30, 1974, be sub
mitted in writing (Transcript, p. 86; Exhib
it 3). Velsicol resronded August 4, 1974, 
with the terms o the commitment being 
that a discharge of not more than one 
pound per day of the pesticide endrin and 
one pound per day of the pesticide hep
tachlor would be met by December 30, 
1974 (Transcript, pp. 106, 311-A; Exhibit 
7). Velsicol forwarded this commitment to 
EPA in writing (Transcript, pp. 109-110; 
Exhibit 9). 

During the summer of 1972 V elsicol 
began negotiating with an engineering 
consulting firm to design a wastewater 
treatment facility (Transcript, p. 104; Ex
hibit 6). That engineering firm, Ryckman, 
Edgerley, Tomlinson, and Associates, Inc. 
("RETA"), issued its first report in Febru
ary 1973 and a second one in March 1973 
(Transcript, p. I 19; Exhibit I l). These re
ports recommended two possible means 
of reducing the presence of endrin and 
heptachlor in the defendant's process 
water (the two methods were carbon ab
sorption and solvent extraction). RETA 
also suggested that a pilot plant be in
stalled prior to installauon of the fullscale 
treatment plant and that an I I-month ex
tension be sought from EPA. This exten
sion was requested on April 4, 1973 (Tran
script, p. 119; Exhibit 11), and denied by 
EPA on April 24, 1973 (Transcript, p. 120; 
Exhibit 12). In its denial, EPA stated that 
December I, 1974, was a realistic date for 
completion of a workable treatment facili
ty. 

Velsicol rejected RETA's suggested 
means of reduction by solvent extraction 
for safetv reasons, and the suggested 
means by the carbon absorption process 
because it lacked practicality. In June 1973 
V elsicol turned to another engineering 
firm, Process Engineering Development 
Company, in hopes of obtaining the tech
nology to reach its goal of one pound per 
day for endrin and heptachlor. However, 
there is no evidence of reports or activity 
resulting from further studies by any engi
neering firm or individual concerning the 
design of a treatment facility until March 
1974 (Transcript, pp. 906, 910; Exhibits 
64,79,81). 

,· 
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In March 1974 a Velsicol employee pro
posed a time schedule for installation of a 
sedimentation and filtration treatment fa
cility by December 31, 1974 (Transcript, 
p. 925; Exhibit 64). The first equipment 
for the facilitv, however, was not ordered 
untilJuly 1974 (Transcript, p. 933; Exhibit 
87). 

In the meantime, EPA had notified Vel
sicol on April I. 1974, that it intended to 
issue an NPDES permit to Velsicol (Tran
script, p. 131; Exhibit 15). Public notice of 
the proposed issuance of the permit was 
issued on Mav 15, 1974, and included the 
discharge limitations of one pound per day 
of endrm and one pound per day of hep
tachlor to be met by December 1, 1974 
(Transcript, p. 133; Exhibit 16). Velsicol 
requested administrative review of the ap
propriateness of the inclusion of those dis
charge limitations on the discharge to the 
City System on June 14, 1974 (Transcript, 
p. 137; Exhibit 18), but withdrew its re
quest on June 19, 197 4, when EPA agreed 
to include certain language in the permit 
(Transcript, p. 139; Exhibit 19). V elsicol 
did not challenge the discharge limit itself 
or the December I, 1974, deadline. The 
~PDES permit was then issued on June 28, 
1974 (Transcript, p. 144; Exhibits 20, 21 ). 

Commencing in the month of July 1974, 
plans, specifications, and drawings of the 
proposed filtration and sedimentation sys
tem were being promulgated by Velsicol 
personnel. In the latter part of July 1974 
Dr. Daniel Marks was brought in :>.s the 
Velsicol official responsible for complet
ing the proposed planning and construc
tion. 

In the first week of August, after review 
of what was necessary to be done to imple
ment the construction of the filtration and 
sedimentation svstem, Dr. Marks came to 
the conclusion that the December I. 1974, 
date contained in the NPDES permit could 
not be met, and that the construction of 
the facilities was more complicated and 
more difficult than had originallv been an
ticipated, and, because of this fact, came to 
the further conclusion that Velsicol per
sonnel could not implement the planned 
con~truction without help from outside 
engmeers. 

A contractual relationship was entered 
into between Velsicol and Ellers, Reaves, 
Fanning and Oaklev, Inc. around the first 
week of August 1974, and that organiza
tion immediately commenced to do field 
work and then plans and specifications for 
the rerouting of the sewer system wh_ich 
was necessary for the ultimate compleuon 
of the filtration and sedimentation system . 
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During the month of September 1974, 
Ellers, Reaves, Fanning and Oakley, Inc., 
represented by Oscar Moser, commenced 
ordering or procuring necessary parts and 
materials. In the latter part of September 
Moser discovered that certain critical 
items (furan cement and acid resistant 
brick) were not as available as had previ
ouslv been thought. 

On or about October I, 1974, the hourly 
emplovees of Velsicol went on strike. All 
technical personnel in the plant. including 
Dr. Dan Marks, undertook to perform the 
work formerly done by hourly employees. 
Therefore, Velsicol personnel who had 
been cooperating with the Ellers firm be
came largely unavailable to aid Ellers, etc., 
until the strike was settled in the last week 
of November 1974. 

There was no contact between EPA and 
Velsicol from the time of permit issuance, 
June 28, 1974, until November 15, 1974, 
at which time Velsicol representatives met 
with Region IV personnel to request an ex
tension of time to meet the December l, 
1974, deadline (Transcript, p. 153). That 
request was denied by letter dated Novem
ber 27. 1974 (Transcript, p. 159; Exhibit 
23). 

Velsicol proceeded with the construc
tion of its treatment facility and forwarded 
reports of its construction progress to EPA 
on a reg~l~r basis (Transcript, pp, 160-_ 
166; Exhibits 24, 25, 26, 27, 28, 29, 30). 

During the months of January, Februar-
v. and March of 1975, various contracts for 
the construction of the sedimentation and 
filtration svstem were let and the work 
commenced thereon. A large amount of 
rain fell on the construction site during 
these three months, and a substantial 
amount of earth moving occurred because 
of the rerouting of the inplant sewer sys
tem. Because of this fact there was a sub
stantial increase in the discharge of endrin 
and heptachlor into the Memphis waste
water collection system. This substantial 
increase would have occurred whenever 
the construction of the sedimentation and 
filtration system was commenced. 

At this time - January, February, and 
March - the flow of the Mississippi River 
is greater than its flow in the months of 
July,. August, and S_eptember. Thus, the 
diluuon of the endnn and, to a lesser ex
tent, heptachlor being discharged as a re
sult of the construcuon of the filtration 
and sedimentation had a much smaller en
vironmental impact upon the Mississippi 
River in the winter months than it did m 
the summer months. 

A cave-in of the sewer system and set
tling pit, which occurred during the first 
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part of March, further delayed the comple
tion of the filtration and sedimentation 
system. 

Additional labor strife, this time among 
some of the subcontractors on the con
struction site, caused a delay. 

Eventually, in August of 1975, the filtra
tion and sedimentation system was/ut 
into operation and a six-week perio of 
"breaking in" the unit transpired (Tran
script, p. 165; Exhibit 30). 

During this time V e1sicol submitted 
monthly Discharge Monitoring Reports 
which were required by its NPDES permit 
(Transcript, p. 167-172; Exhibits 31, 32, 
33). These reports noted that Velsicol was 
discharging in excess of the one pound per 
day limit on a regular basis. Velsicol made 
its daily laboratory results available to EPA 
in response to EPA Interrogatories, and it 
has been stipulated by the parties that the 
laboratory data indicates that V elsicol dis
charged in excess of one pound of endrin 
and/or heptachlor on 300 days between 
December l, 1974, and October 10, 1975. 
Since October 10, 1975, Velsicol has dis
charged in excess of the one pound limit 
for endrin and/or heptachlor on 98 days. 

When EPA began its negotiations with 
V elsicol in 1972, it was operating under a 
program called the Voluntary Pollution 
Abatement Commitment Program (Tran
script, p. lH). The program was ab.ln
doned upon enactment of the FWPCA, but 
the commitments made thereunder were 
embodied in NPDES permits issued to the 
companies who had made -the prior com
mitment (Transcript, pp. 115, 278). 

At no time during the 180 days after pas
sage of the Amendment of the FWPCA in 
October of 1972 (and, for that fact, up to 
the time of this trial) did the Administrator 
of the EPA publish proposed regulations 
establishing pretreatment standards for 
the introduction of chlorinated hydrocar
bons into treatment works (as defined in 
§212 of the Act). 

At the time Velsicol agreed to the one 
pound per day limit for endrin and hep
tachlor, EPA was also seeking commit
ment from other pollution sources (Tran
script, p. 113). When Whittaker Corpora
tion in Memphis, Tennessee, refused to 
make such a commitment, EPA instituted a 
civil injunctive action under the Refuse 
Act, 33 U .S.C. §407 (Transcript, p. 112). 
Velsicol was advised by EPA during the 
meeting in May 1972 that EPA would pro
ceed with enforcement action unless Vel
sicol made the specified agreement (Tran
script, p. 304, Exhibit 45). The threatened 
litigation was a factor in Velsicol's agree-
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ing to the commitment (Transcript, p. 978; 
Exbibit 95). 

There is nothing in the record that in
dicates that the December 1974 deadline 
could not have been met if Velsicol had 
commenced the design and construction 
of the facility in a timely manner. Two of 
the projects involved in the overall con
struction of the treatment facilitv had been 
recommended as early as February, 1973, 
in the RETA report: the reduction of 
wastewater flow and sewer maintenance 
program (Transcript, p. 736; Exhibits 11, 
67). 

At the meeting requested by Velsicol 
with EPA officials on November 15, 1974, 
to seek an extension of the December I, 
1974, deadline (Transcript, p. 756), a let
ter requesting the extension was hand-de
livered (Transcript, p. 756; Exhibit 11). 
This letter stated that Velsicol's construc
tion program had been underway since the 
early part of 1974. However, Velsicol rep
resentatives testified that the construction 
was not actually begun until January 1975 
(Transcript p. 805; Exhibit 11). 

The record reflects that Velsicol's re
ports to EPA did not report the actual re
sults of its monitoring of its discharges of 
endrin and heptachlor. Instead of report
ing the actual analytical results as required 
by its NPDES permit, Velsicol developed a 
statistical method for disregarding certain 
high values found by its laboratory (Tran
script, p. 955; Exhibit 42). The amounts of 
the pesticides reported on its monthly Dis
charge Monitoring Reports do not, there
fore, reflect the true analytical results 
found in Velsicol's laboratory for January, 
February, March, April, May, August, and 
September 1975 (Transcri~t. pp. 1006-
1010; Exhibits 35, ~6. 37, 38, 39, 40, 41). 

The testimony of experts for both par
ties indicates that the direct hazard ofVel
sicol's discharge to fish and other aquatic 
organisms in the Mississippi River is mini
mal as far as imparied growth, mortality, or 
reproductive effects are concerned (Tran
script, pp. 379, 621 and 624). There is, 
however, a more subtle effect. Aquatic or
ganisms accumulate certain organic 
materials, such as chlorinated hvdrocar
bon pesticides, in their bodies so that if an 
organism lives in water with a low concen
tration of the chemical there will be a high
er concentration of the chemical in the or
ganism after it has lived in that environ
ment for awhile (Transcrirt, p. 348). 

This residue of chemica accumulated in 
the fish or other aquatic organism is not 
sufficient to cause any obvious effect in the 
fish (Transcript, p. 379), but it may be 
enough to make the fish unacceptable for 
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other uses. For example, the Food and 
Drug Administration has prep~red guide
lines on the amount of pest1ode residue 
which is acceptable in fish used for human 
consumption and fish used in animal feed 
(Transcript, pp. 365, 629, 633). For both 
endrin and heptachlor, the action level for 
human food is 0.3 parts per million, and 
for animal feed 0.03 parts per million 
(Transcript, p. 366; Exhibit 52). 

Both Dr. Mount, for plaintiff, and Dr. 
Macek, for defendant, calculated the con
centration of pesticides in the Mississippi 
River from Velsicol's discharge, using sim
ilar assumptions except for the difference 
of using monthly versus daily means for 
river flow and discharge concentrations 
(Transcript, pp. 362 and 613). Dr. Mount 
calculated the residue of pesticide accu
mulated in aquatic organisms as a result of 
these concentrations (Transcript, pp. 362, 
364; Exhibit 50). 

The important fact that emerges from 
the testimony of both experts is that Vel
sicol's discharge of chlorinated hydrocar
bon pesticides to the Mississippi River was 
sufficient, of itself, to cause the calculated 
concentration of heptachlor, alone, in the 
fish to exceed FDA residue levels for 
human food in two months and for animal 
feed in ten months (Transcript, p. 367). 
This calculation ignores other sources of 
endrin and heptachlor to the river and the 
additional burden of other chlorinated 
hydrocarbons which may be present in the 
river (Transcript, pp. 380,506,513). 

The Court has held previouslv in this 
case that Velsicol's NPDES perm1t, issued 
pursuant to §402(a)(I) of the Act, 33 
U.S.C. §1342(a)(l), limits the amounts of 
the pesticide J)Ollutants discharged by de
fendant into the City of Memphis Waste
water Collection System (and, thus, into 
the Mississippi River) to a maximum of 
one pound of each pollutant. Velsicol has 
admitted that it discharged in excess of the 
permit limits for endrin and/ or heptachlor 
on 300 days between December I, 1974, 
and October IO, 1975. Defendant has thus 
violated its permit on at least 300 days. 

Under §309(d) of the FWPCA, 33 
U.S.C. §l319(d), Velsicol is subject to a 
civil penalty of up to $10,000 per day of 
violation. 

There is no requirement. of "."illfulness 
or negli~ence. The determmat1on of t~e 
appropnate amount of the pena_lty 1s 
"committed to the informed discretion of 
the district judge." United States v. Ancorp 
. \'ational Services, Inc., 516 F.2d 198, 202 
(C.A. 2, 1975), and "depends on the facts 
of each case." United States v. Swingline, Inc .. 
371 F.Supp. 37, 46 (E.D. N.Y., 1974). 
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Neither are civil penalties tied to dam
ages actually suffered, :f.merican Fidelity & 
Gas Co. v. j.A.. Xichols Co., 173 F.2d 830 
(C.A. 10, 1949). In this regard, civil penal
ties bear some similarity to punitive dam
ages. Their object should be to act as 
deterrant: first, to discourage the offender 
himself from repeating his transgression; 
and second, to deter others from doing 
likewise. Collins v. Brown, 268 F.Supp. 198, 
201 (D.D.C., 1967). 

In passing the 1972 Amendments to the 
Federal Water Pollution Control Act, Con
gress recognized th_e public interest in the 
restoration and mamtenance of the mteg
rity of the nation's waters, and established 
strong enforcement procedures in Section 
309, 33 U .S.C. § 1319 to insure that this na
tional interest is effectively protect~d. Ac
complishment of that national r.~hcy de
pends in large part on the w1lhngness, 
whether voluntary or litigated, of the ~ol
luters to proceed with "energetic steps 'to 
eliminate water pollution. 

Because the imposition of civil penalties 
does not depend upon a finding o~ willful
ness, the situation is similar to punishment 
for civil contempt. United States v. Swingline, 
Inc., supra, at 44. A lack of difigem e~ort to 
comply with a court order 1s sufficient to 
support a finding of contempt. One court 
required the taking of"energetic steps" to 
comply with the court order. Babee-Tender 
Co. v. Scharco f\.ffg. Co., 156 F.Supp. 582, 
587 (S.D. N.Y., 1956). The Swingline court, 
cited In re, D. I. Operating Co., 240 F.Supp. 
672, 677 (D. Nev., 1965), further noted 
that an inability created by defendant to 
comply with a court order is no defense to 
a charge of contempt. Id. at 45. 

The proof in this case shows that com
pliance was impossible by December 1, 
1974, because Velsicol started planning 
and construction of the treatment system 
too late. Velsicol accepted the one pound 
per day limitations two years prior to Au
gust 1974. There is no evidence that had 
V elsicol been more diligent in developing 
a treatment system it could not have been 
in compliance. 

At the time of permit issuance, Velsicol 
did not object to either th~ limitations_ on 
its discharge or the compliance deadhne. 
When it recognized it could not meet the 
deadline, it waited until the date_ was al
most upon it to request an extension, and 
even then did not accurately indicate when 
it had commenced the planning and con
struction . 

In addition, Velsicol did not report all 
actual analytical data as to the amount of 
its discharge of endrin and heptachlor. It 
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ignored certain high values, using instead 
a statistical method of data analysis. 

The toxic nature of the effiuent is also 
relevant in determining the appropriate 
civil penaltv to be assessed. Pesticide 
manufacturers such as Velsicol must be 
held to the highest degeree of care due to 
the well-known hazardous nature of their 
products. This has been the rule in civil 
tort liability cases involving injuries from 
pesticides, and some jurisdictions have 
even developed a standard of strict civil li
ability for such cases. See, e.g., Colvin v. 
John Powell & Co., 77 N.W. 2o 900, 907 
(Neb., 1956); Young v. Garter, 363 P.2d 829 
(Oak., 1961); Loe v. Lenhardt, 362 P.2d 312 
(Ore., 1961). Furthermore, some jurisdic
tions have held that a pesticide manufac
turer has a duty to warn all potential users 
of the danger of his product to the envi
ronment and to humans. See McClanahan 
v. California Spray-Chemical Corporation, 194 
Va. 842, 75 S.E. 2d 712, 7 I 7 (I 953); Gon
zales v. Virginia-Carolina Chemical Company, 
239 F.Supp. 567, 572 (E.D. S.C., 1965). 

The higher degree of care as noted by 
the cases cited above translates into a 
greater responsibility to take actions nec
essary to comply with laws protecting the 
public interest, such as environmental 
regulations. This responsibility demands 
that Velsicol's efforts to meet its permit 
requirements should be made with the 
"sense of urgency" noted in the Swingline 
case, supra, at 40. Velsicol acted with no 
sense of urgency. The indifferent cor
porate attitude demonstrated by Velsicol 
1s more serious in light of the toxic nature 
of the pesticide pollutants being dis
charged. 

Thus, it is the Court's conclusion that 
the imposition of a total civil penalty of 
$30,000 for all violations up to the date of 
the hearing on the imposition of civil 
penalties is Justified by Velsicol's failure to 
exercise diligence in its attempts to com
ply with its permit and its failure to com
ply. The imposition of the penalty in that 
amount is further justified due to the toxic 
nature of the pollutants discharged by V el
sicol. 

The Clerk is directed to enter a judg
ment in favor of the United States in the 
amount of$30,000 in accordance with the 
Court's Ruling Upon Plaintiffs Motion for 
Summary Judgment filed November 10, 
1976, and these Findings of Fact and Con
clusions of Law. 

.VRDC v. Costle 

NRDC v. COSTLE 

U.S. District Court 
Southern District of New York 

NATURAL RESOURCES DEFENSE 
COUNCIL, INC., et al., Plaintiffs, v. 
DOUGLAS COSTLE, Administrator En
vironmental Protection Agency, et al., De
fendants, No. 74 Civ. 4617, August 3, 1978 

AIR 
Federal, state, and local regulation -

Air quality standards (§48.25) 
Court jurisdiction and procedure -

In general (§58.01) 
Federal district court orders Environ

mental Protection Agency Administrator 
to promulgate Clean Air Act national am
bient air quality standard for lead, pursu
ant to its earlier decision (8 ERC 1695), by 
September 30, 1978. 

STATUTES 
Federal - Clean Air Act- Air quality 

standards ( §95.0312) 
Construed. 

Environmental group asks for order 
requiring EPA to promulgate Clean Air 
Act lead standard before date certain. 

Order granted. 
David Schoenbrod, New York, N.Y., for 

NRDC. 
Paul Curran, U.S. altornev, New York, 

N.Y., for Government. · 
Full Text of Opinion 

Stewart,). 
Plaintiffs moved on July 10, 1978 for 

judgement declaring the Administrator i_n 
violation of Section l 09 of The Clear Air 
Act (42 U.S.C. §7409) and for an order 
compelling the Administrator to issue na
tional ambient air qualitv standards for 
lead. At a conference in chambers on Au
gust I, 1978, the attorney for the Adminis
trator stated that he expected that the mat
ter would be before the Administrator on 
or before August 21 and that the Adminis
trator would give the matter prompt alten
tion. He also stated that it is expected that 
the Administrator would probably be able 
to promulgate the standards by Septem
ber 18, 1978 or more surely by September 
30, 1978, although these can not be firm 
commitments at this time. The plaintiffs 
attornevs stated that the record of this case 
and of the regulation oflead was that there 
is a need for a date certain to insure that 
the government reaches a decision. The 
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1. Have you, or any members of your family, ever applied for a 
job or been employed at Allegan Metal Finishing Company? 



• 

• 

2. Have you, or any member of your family, ever done any 
business with Allegan Metal Finishing Company? 



• 

• 

3. Have you ever heard of Allegan Metal Finishing Company? If 
so, what do you know about this company? 



• 

• 

4. Do you personally know E.C. Sosnowski or Walter Sosnowski, 
or any member of their immediate family? 



• 

• 

5. Have you ever worked in a plant that performs 
electroplating? If so, please describe what kind of work 
you did, where you worked and for how long • 



• 

• 

6. Do you, or any members of your immediate family, have any 
special training or education in the area of chemistry, 
geology or engineering? 



• 

• 

7. What opinion, if any, do you have about the authority of the 
federal, state or local government to regulate how a person 
or company stores or disposes of hazardous chemicals and 
hazardous substances? 



• 

• 

8. Are you, or any members of your immediate family, employed 
by any federal, state or local agency concerned with 
environmental law? 



• 

• 

9. Are you, or members of your immediate family, employed in an 
industry which produces, transports or disposes of 
hazardous wastes? 



• 

• 

10. What opinion, if any, do you have about authority of the 
federal, state or local government to regulate how an 
individual person or company uses its own land? 



• 

• 

11. Have you, or any member of your immediate family, ever used 
hazardous chemicals or substances in your business? If so, 
what opinions have you formed about the use of such 
hazardous chemicals or substances and their disposal? 



• 

• 

12. Have you, or any member of your family or any business or 
social acquaintance, ever been involved in any matter with 
any of the following organizations? If so, describe the 
nature of involvement: 

* United States Environmental Protection Agency 

* Michigan Department of Natural Resources 



• 
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13. Have you, or any members of your immediate family, ever been 
employed in an industry that uses hazardous chemicals or 
hazardous substances in the manufacturing process? If so, 
what opinion have you formed about the disposal of hazardous 
wastes? 



• 
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14. Do you have any bias in favor of or against the United 
States Environmental Protection Agency, the Michigan 
Department of Natural Resources or any state or local agency 
enforcing environmental laws? 



• 

• 

15. Are you opposed to the enactment or enforcement of laws for 
the protection of the environment, that is, do any of you 
have the feeling that those laws should not be passed or 
used? 



• 

• 

16. Will you have any difficulty accepting the court's 
instructions that regulations that are the subject of this 
case have the force of law? 



• 

• 

17. Will you have any difficulty following the court's 
instructions that you are not to concern yourself with the 
wisdom of any of the regulations involved in this case, and 
are to concern yourself only with determining whether, on 
the basis of the evidence introduced during this trial, 
defendant violated certain environmental regulations? If 
so, please describe that difficulty • 



• 
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18. Do you, or any member of your family, have any claims 
against or contracts with the United States of America or 
any agency of the federal government? If so, please state 
the nature of this claim against, or the contract with the 
United States . 



• 
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19. Does the United States of America or any agency of the 
federal government have any claim against you, or any member 
of our family? If so, please state the nature of this 
claim . 



• 

• 

20. Do you know any of the persons who may be called to testify 
in this case? 



• 

• 

21. The trial of this case will take more than one day. Many 
witnesses will be called. In any jury trial, evidence is 
introduced in a piecemeal fashion. Can you keep an open 
mind until all the evidence is introduced and you have heard 
the final instructions of the court and arguments of 
counsel? 



• 

• 

22. Have you heard of the Comprehensive Environmental Response, 
Compenation and Liability Act, which is also know as CERCA 
or nsuperfund." If so, what opinion, if any do you have of 
this law? 



• 

• 

23. Have you heard of a company call Dell Engineering? If so, 
what do you know about this company? 



• 

• 
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Motions in Limine with supporting Memoranda regarding impaneling ~ ' 
an advisory jury, offering additional trial exhibits, and to 
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exclude evidence of alleged prior violations, together with Proof 
of Service on counsel of record. 
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UNITED STATES DISTRICT COURT 
WESTERN DISTRICT OF MICHIGAN 

SOUTHERN DIVISION 

UNITED STATES OF AMERICA, 

Plaintiff, 

V 

ALLEGAN METAL FINISHING 
COMPANY, 

Defendant. ________________ / 

No. K86-441-CA4 

Hon. Richard A. Enslen 

MOTION IN LIMINE OF DEFENDANT 
FOR IMPANELING ADVISORY JURY 

NOW COMES Defendant Allegan Metal Finishing Company, by and 

through its attorneys, Varnum, Riddering, Schmidt & Howlett, and 

hereby moves this Court to impanel an advisory jury for the remedy 

portion of the trial of this action, pursuant to Federal Rule of 

Civil Procedure 39(c). 

Dated: April M, 1988 

VARNUM, RIDDERING, SCHMIDT & HOWLETT 
Attorneys for Defendant Allegan 

Metal Finishing Company 

By:~ 
C=(P~33269) 
Theresa M. Pouley (P-40818) 

Business Address: 
Suite 800 
171 Monroe Avenue, N.W. 
Grand Rapids, MI 49503 

Business Telephone: 
(616) 459-4186 
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UNITED STATES DISTRICT COURT 
WESTERN DISTRICT OF MICHIGAN 

SOUTHERN DIVISION 

UNITED STATES OF AMERICA, 

Plaintiff, 

V 

ALLEGAN METAL FINISHING 
COMPANY, 

Defendant. _________________ / 

No. K86-441-CA4 

Hon. Richard A. Enslen 

MEMORANDUM IN SUPPORT OF 
DEFENDANT'S MOTION IN 
LIMINE FOR IMPANELING 
ADVISORY JURY 

Defendant's Jury Demand herein, filed together with the Answer 

and Affirmative Defenses to Plaintiff's Complaint, sought a trial 

by jury of all issues so triable as of right, and, as to any issues 

not triable by right to a jury, requested an advisory jury be 

impaneled. Plaintiff moved this Court to limit Defendant's Jury 

Demand to questions of Defendant's liability for civil penalties, 

and Magistrate Rowland ruled herein on April 7, 1988 (Order pending) 

that Defendant was entitled to a jury trial as of right on the 

determination of whether or not there was liability on the Complaint, 

but that there was no right to a trial by jury on the question of 

remedy for any violation determined, including civil penalties. 

Magistrate Rowland expressly left for the trial judge's decision 

the propriety of impaneling an advisory jury for the remedy phase 

of this action. Defendant by the accompanying motion in limine 

re-asserts its demand for such impaneling of an advisory jury . 



• Federal Rule of Civil Procedure 39(c) governs the use of 

advisory juries: 

In actions not triable of right by a jury, the court upon 
motion or upon its own initiative may try any issue with 
an advisory jury or, except in actions against the United 
States when a statute of the United States provides for 
trial without a jury, the court, with the consent of both 
parties, may order a trial with a jury whose verdict has 
the same effect as if trial by jury had been a matter of 
right. 

Thus, it is squarely within the discretion of the Court to 

determine if it will impanel an advisory jury. Furthermore, it is 

appropriate to impanel an advisory jury, under Rule 39(c), to 

determine even a purely equitable issue. See, Coffland v United 

States, 57 F.R.D. 209 (N.D. W.Va .. 1972). This Court clearly has 

the authority to impanel an advisory jury, even though the issues 

involved are claimed by Plaintiff to be equitable. See,~' 

McKinney v Gannett Company, Inc., 817 F.2d 659 (10th Cir., 1987) 

(advisory jury in equitable action to rescind sale of newspaper); 

In Re: Agent Orange Product Liability Litigation, 580 F. Supp. 

1242, 1256 (E.D. N.Y. 1984) (advisory jury on issue of whether 

applicability of Feres Doctrine). Cf. Tull v United States, 107 

s.ct. 1831, 1841 (Scalia, J. dissenting) ("proper analogue to a 

civil-fine action is the common-law action for debt"; further 

noting the lack of precedent for bifurcating civil adjudication 

for liability judgment by jury but assessment of amount by judge, 

and that "[e]ven punitive damages are assessed by the jury when 

liability is determined in that fashion."). 

The issue on this Motion in Limine is whether the jury which 

• is already to determine the question of whether or not the Defendant 

violated the environmental law at issue would assist the Court as 



trier-of-fact in assessing any resulting penalties or other relief 

• should a violation be found. Although the case law is relatively 

sparse, courts have used advisory juries particularly where a 

panel of average citizens would be a good judge of the type and 

extent of damages that have been incurred. For example, in Birnbaum 

v United States, 436 F. Supp. 967 (E.D. N.Y. 1977), it was held 

that it was entirely appropriate and instructive to impanel an 

advisory jury in determining whether the plaintiffs had suffered 

emotional distress actionable under the Federal Tort Claims Act. 

Considering that many of the key issues under the federal Resource 

Conservation and Recovery Act (RCRA) in formulating and calculating 

any relief herein are subjective, including whether the Defendant 

has exercised "good faith", an advisory jury should be impaneled 

to assist the Court. 

RCRA §3008(a) (3) provides for taking into account in the 

calculation of any civil penalty the seriousness of the violation 

and any good faith efforts to comply with the requirements 

applicable. 42 U.S.C. § 6928(a) (3). The U.S. EPA's RCRA Civil 

Penalty Policy, provided in conjunction with the briefing on 

Plaintiff's motion to limit Defendant's Jury Demand, is guidance 

for assessing penalties in judicial cases. According to that U.S. 

EPA policy, penalties are to be appropriate for the gravity of the 

violation determined, considering the extent of deviation from the 

requirement; the potential for human and environmental harm; the 

quantity of waste involved; good faith efforts to comply; the 

degree of willfulness or lack of due care; any history of non-

• compliance; any economic benefit of non-compliance; the defendant's 

ability to pay; and "other unique factors" on a case-by-case basis. 
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These factors are substantially similar to common law tort 

• damages, and are the types of issues traditionally entrusted to 

juries. A jury's insight would, Defendant submits, be of great 

assistance to the Court in assessing such factors as Defendant's 

good faith compliance efforts, degree of due care, and "other 

unique factors" on this case. It is also important that the 

liability and remedy issues in this action are entangled and 

interdependent;~, there will be evidence on the extent of any 

violation and good faith compliance efforts relevant to both 

liability and penalty determinations. It would therefore be 

reasonable and logical, and an appropriate exercise of this Court's 

discretion under Federal Rule of Civil Procedure 39(c), to have 

• 

the jury sit on this entire case. 

WHEREFORE, Defendant respectfully requests that this Court 

impanel an advisory jury, as necessary, to address any relief to 

be granted on Plaintiff's Complaint, together with such further 

and other relief as may be appropriate under the circumstances. 

Dated: April ..2Q_, 1988 

VARNUM, RIDDERING, SCHMIDT & HOWLETT 
Attorneys for Defendant Allegan 

Metal Finishing Company 

By:~ 
Charles M. Denton 
Theresa M. Pouley 

Business Address: 
Suite 800 

~ 

(P-33269) 
(P-40818) 

171 Monroe Avenue, N.W. 
Grand Rapids, MI 49503 

Business Telephone: 
(616) 459-4186 
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UNITED STATES DISTRICT COURT 
WESTERN DISTRICT OF MICHIGAN 

SOUTHERN DIVISION 

UNITED STATES OF AMERICA, 

Plaintiff, 

V 

ALLEGAN METAL FINISHING 
COMPANY, 

Defendant. 

-----------------I 

No. K86-441-CA4 

Hon. Richard A. Enslen 

MOTION IN LIMINE OF 
DEFENDANT TO OFFER 
ADDITIONAL TRIAL EXHIBITS 

NOW COMES Defendant Allegan Metal Finishing Company, by and 

through its attorneys, Varnum, Riddering, Schmidt & Howlett, and 

hereby makes this motion in limine pursuant to the Court's Pre

Trial Order to use and offer at trial further writings and documents 

additional to those exhibits set forth in the Court's Pre-Trial 

Order entered April 15, 1988; to-wit, such documents as become 

available to Defendant after March 18, 1988 (the date of the last 

exhibit disclosed on Defendant's exhibits list in the Pre-Trial 

Order) and through the time of trial. 

Dated: April :J2.__, 1988 

VARNUM, RIDDERING, SCHMIDT & HOWLETT 
Attorneys for Defendant Allegan 

Metal Finishing Company 

By,~' 
CharlesM.enton{P-3 3 2 6 9) 
Theresa M. Pouley (P-40818) 

Business Address: 
Suite 800 
171 Monroe Avenue, N.W. 
Grand Rapids, MI 49503 

Business Telephone: 
(616) 459-4186 
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UNITED STATES DISTRICT COURT 
WESTERN DISTRICT OF MICHIGAN 

SOUTHERN DIVISION 

UNITED STATES OF AMERICA, 

Plaintiff, 

V 

ALLEGAN METAL FINISHING 
COMPANY, 

Defendant. 

-----------------I 

No. K86-441-CA4 

Hon. Richard A. Enslen 

MEMORANDUM IN SUPPORT 
OF DEFENDANT'S MOTION IN 
LIMINE TO OFFER ADDITIONAL 
TRIAL EXHIBITS 

In the April 15, 1988 Pre-Trial Order of this Court, Defendant 

reserved the right to use and offer at trial, in addition to the 

listed exhibits therein, such documents as become available to 

Defendant subsequent to the last listed exhibit. At the time of 

preparation of Defendant's Exhibits List, it was determined that 

certain documents from third-parties would have to be subpoenaed 

for production. Defendant is pursuing such subpoenas for document 

production diligently and will disclose such documents as it 

intends to use and offer at trial to opposing counsel as soon as 

practicable after such become available to Defendant. 

Furthermore, there are certain aspects of this environmental 

litigation which relate to Defendant's ongoing compliance with 

various regulations and permits. These continuing compliance 

steps include the generation of filings and documents on an ongoing 

basis which may have relevance to this action. As such, Defendant 

requests an opportunity to offer such documents as exhibits as 

• come into existence subsequent to preparation of Defendant's 

Exhibits List and through the time of trial. Again, such proposed 
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./ 

exhibits will be made available to opposing counsel as soon as 

• practicable. 

• 

As to such additional exhibits as Defendant may offer at 

trial, Defendant assumes responsibility for complying with the 

Federal Rules of Evidence on the admissibility of such proposed 

exhibits, including the laying of a proper foundation. 

WHEREFORE, Defendant respectfully requests that this Court 

grant leave for Defendant to offer and use at trial as exhibits 

those documents and writings becoming available to Defendant or 

coming into existence subsequent to preparation of Defendant's 

Exhibits List (March 18, 1988), as are otherwise admissible under 

the Federal Rules of Evidence, together with such further and 

other relief as may be just and equitable under the circumstances. 

Dated: April ;)__') I 

---
1988 

VARNUM, RIDDERING, SCHMIDT & HOWLETT 
Attorneys for Defendant Allegan 

Metal Finishing Company 

By:a~, 
CharlesM.enton{P-33269) 
Theresa M. Pouley (P-40818) 

Business Address: 
Suite 800 
171 Monroe Avenue, N.W. 
Grand Rapids, MI 49503 

Business Telephone: 
(616) 459-4186 
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UNITED STATES DISTRICT COURT 
FOR THE WESTERN DISTRICT OF MICHIGAN 

SOUTHERN DIVISION 

UNITED STATES OF AMERICA, 

Plaintiff, 

v. 

ALLEGAN METAL FINISHING 
COMPANY, 

Defendant. 
______________ ! 

Civil Action No. K86-441 

Hon. Richard A. Enslen 

DEFENDANT'S MOTION IN 
LIMINE TO EXCLUDE EVIDENCE 
OF ALLEGED PRIOR VIOLATIONS 

NOW COMES Defendant Allegan Metal Finishing Company, by and 

through its attorneys, Varnum, Riddering, Schmidt & Howlett, and 

hereby moves this Court to prohibit the Plaintiff from introducing 

or attempting to introduce into evidence any references to any 

allegations of violations by the Defendant Allegan Metal Finishing 

Company which occurred prior to entry of the parties I Consent 

Agreement and Final Order ("CAPO") on June 28, 1985. 

In support of its motion, Defendant shows unto this Court as 

follows: 

1. The June 28, 1985 CAPO is the final settlement of all 

claims between the Plaintiff and Defendant Allegan Metal Finishing 

Company and therefore introduction of any evidence or testimony 

referring to such evidence is barred under the doctrines of res 

judicata and accord and satisfaction. 

2. Such evidence of alleged prior wrongs and any testimonial 

reference to such evidence is both irrelevant and immaterial to 

whether Defendant is presently in violation of the CAPO and the 
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Resource Conservation and Recovery Act ("RCRA") under Federal Rule 

of Evidence 402 . 

3. Such evidence of alleged prior wrongs and any testimonial 

reference to such evidence is inadmissible to prove that the 

Defendant Allegan Metal Finishing Company is currently acting in 

conformity with this previous alleged violation under Federal Rule 

of Evidence 404. 

4. Assuming arguendo that the Court were to find the evi

dence relevant, such evidence should be excluded because its 

probative value is outweighed by its prejudicial effect, because 

of the potential for confusion of the issues, misleading the jury, 

and an undue amount of delay, under Federal Rule of Evidence 403. 

WHEREFORE, Defendant Allegan Metal Finishing Company respect

fully requests that this Court prohibit the introduction of 

evidence which relates to alleged violations of the Resource 

Conservation and Recovery Act or the Consent Agreement and Final 

Order which occurred prior to June 28, 1985, together with such 

further and other relief as may be appropriate under the 

circumstances. 

Dated: April '2-/, 1988 

Respectfully submitted, 

VARNUM, RIDDERING, SCHMIDT & HOWLETT 
Attorneys for Defendant Allegan Metal 

Finishing Company 

ByCh-tb.-D~t~~~ 
Theresa M. Pouley (P-40818) 

Business Address: 
171 Monroe Avenue, N.W. 
Suite 800 
Grand Rapids, Michigan 49503 

Business Telephone: 
(616) 459-4186 
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UNITED STATES DISTRICT COURT 
WESTERN DISTRICT OF MICHIGAN 

SOUTHERN DIVISION 

UNITED STATES OF AMERICA, 

Plaintiff, 

V 

ALLEGAN METAL FINISHING 
COMPANY 

Civil Action No. K86-441 

Hon. Richard A. Enslen 

MEMORANDUM IN SUPPORT OF 
DEFENDANT'S MOTION IN LIMINE 
TO EXCLUDE EVIDENCE OF ALLEGED 
PRIOR VIOLATIONS 

INTRODUCTION 

Defendant Allegan Metal Finishing Company (AMFCO) submits this 

Brief in Support of its Motion in Limine to exclude evidence to be 

offered by the Plaintiff of alleged violations which pre-date the 

prior Consent Agreement entered into between the parties. 

Plaintiff alleges that the Defendant Allegan Metal Finishing 

Company lost interim status on November 8, 1985 and thus has been 

operating its holding ponds, since that date, in violation of the 

federal Resource Conservation and Recovery Act (RCRA). Plaintiff 

also alleges that the Defendant violated the Consent Agreement and 

Final Order ("CAFO") that it entered into with the United States 
-

Environmental Protection Agency (EPA) on June 28, 1985. 

Thus, the only question, and the only alleged violation in 

this case, concerns whether or not the Defendant AMFCO lost its 

permit to operate the holding ponds on November 8, 1985. Since it 

is undisputed that all of the alleged violations for which 

Plaintiff is seeking redress arose after November a, 1985, this 

• Motion seeks to exclude any evidence relating to any alleged 



violations by the Defendant prior to that date for the reason that 

• they are irrelevant and prejudicial to the proceedings in this 

matter and thus should be excluded under the Federal Rules of 

Evidence. It is notable in this case that the Plaintiff's Exhibit 

List, which has been filed as part of the Pre-Trial Order in this 

cas~, contains reference to at least 20 documents which pre-date 

the CAFO. Almost all of these documents apparently seek to show 

that AMFCO was out of compliance with environmental statutes prior 

to the 198 5 CAFO. 

LAW AND ARGUMENT 

I. THE DOCTRINES OF RES JUDICATA AND ACCORD AND SATISFACTION BAR 
THE PLAINTIFF FROM SEEKING TO INTRODUCE EVIDENCE OF ANY 
ALLEGED VIOLATIONS WHICH PRE-DATE THE CAFO. 

Without waiving any of the Defendant's claims that the present 

action is barred entirely by the doctrines of ~ j udicata and 

accord and satisfaction, the Defendant Allegan Metal Finishing 

Company (AMFCO) submits that these doctrines at least require the 

exclusion of evidence which relates to violations which allegedly 

occurred prior to the entry of the Consent Agreement and Final 

Order ("CAFO"). Previously filed and pending is the Defendant's 

Motion for Summary Judgment with supporting briefs which are 

hereby incorporated herein. 

It is undisputed that Defendant has performed all of the 

requirements of the CAFO entered into between the parties, 

although Plaintiff objects to the timeliness of such compliance in 

certain respects. As such, the Plaintiff can only sue on a breach 

of the accord ( in the case at bar, the CAFO) and not upon the 

• underlying obligation which the CAPO discharged. Furthermore, any 

-2-
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of the violations prior to the execution of the June 28, 1985 CAFO 

were merged into the CAFO under the doctrine of~ judicata. The 

Plaintiff in this case is simply not entitled to re-litigate 

issues which have previously been settled. As a result, the 

Plaintiff should be barred from introducing any evidence or any 

testimonial reference to such matters as have been the subject of 

the prior settlement agreement entered into between the parties. 

II. THE FEDERAL RULES OF EVIDENCE REQUIRE THAT EVIDENCE OF 
VIOLATIONS PRE-DATING THE CAFO BE EXCLUDED. 

Assuming arguendo that such evidence is not barred under the 

doctrines of accord and satisfaction and res judicata, such evi

dence is irrelevant and prejudicial to the Defendant and thus 

should be excluded pursuant to the Federal Rules of Evidence. 

A. Evidence of Past Violations is Irrelevant under the 
Federal Rules of Evidence. 

Federal Rule of Evidence (FRE) 402 provides that all relevant 

evidence is admissible and all irrelevant evidence is 

inadmissible. FRE 402. Relevancy is determined by its 

materiality and its probative value in the case. 1 Weinstein, 

Evidence §§ 401-403 (198 2); McCormick, Evidence §§ 184-185 

(1984). As a general rule, if the evidence is not material to 

prove a matter that is in issue in a case, then Rule 402 operates 

to exclude the evidence as irrelevant. United States v. Johnson, 

558 F.2d 744, 745-746 (5th Cir. 1977), cert. den., 434 U.S. 1065 

(evidence of failing to claim deduct ions immaterial where 

defendant charged with making false statements on tax return); 

People v. Wilkins, 408 Mich. 69; 288 N.W.2d 583 (1980), appeal 

after remand 115 Mich. App. 153; 320 N.W. 2d 326 (police 

-3-
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motivation for conducting surveillance immaterial in prosecution 

for possession of concealed weapon). If the evidence is material 

to contested matters, it still must be probative of such 

matters. Thus, the second aspect of relevancy generally seeks to 

show that the evidence has a tendency to establish the proposition 

that it is offered to prove. 

§ 185. 

See, FRE 402: McCormick, supra, 

In this case, the United States seeks to prove that the Defen

dant violated the June 28, 1985 CAFO and that it lost interim 

status under the RCRA on November 8, 198 5 and th us has been 

operating its holding ponds in violation of the Act. Whether the 

Defendant had violated any environmental regulations prior to 1985 

would neither prove nor disprove that the Defendant violated those 

laws subsequent to 1985. Any evidence of alleged prior violations 

is neither material to nor probative of these issues, and all such 

evidence should therefore be excluded as irrelevent. 

B. Evidence of ·Past Violations Cannot be Used to Infer that 
Defendant Acted in Conformity with Those Acts. 

Furthermore, ever. if the proffered evidence is probative of 

material fact issues, such evidence cannot be used for the purpose 

that the United States would seek _to admit such evidence. Federal 

Rule of Evidence (FRE) 404 addresses the admissibility of evidence 

of previous wrongs or bad acts: 

(b) Evidence of other crimes, wrongs, or acts 
is not admissible to prove the character of a 
person in order to show action in conformity 
therewith. 

Thus, even if such evidence is deemed relevant, it is inadmissable 

• for the purpose of proving that, because AMFCO allegedly pre-

-4-
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viously violated environmental laws, it violated those laws after 

1985 • City of Cleveland v. Cleveland Electric Illuminating Co., 

734 F.2d 1157, 1163-64 (6th Cir. 1984), cert. den. 105 s. Ct. 253 

(1984) (no error for court to exclude stipulations from previous 

lawsuit where evidence was cumulative and exposed jury to danger 

of considering evidence as proof of violation in present anti

trust suit). 

c. Evidence of Past Violations Must be Excluded Because of 
its Prejudical Effect. 

Furthermore, the evidence at issue should be excluded under 

Rule 403 because any probative value it might have is outweighed 

by the confusion of the issues or misleading of the jury or undue 

delay and waste of time that would be caused by the presentation 

of such evidence. United States v. Pollock, 394 F.2d 922 {7th 

Cir. 1968), cert. den. 393 U.S. 924, 89 S. Ct. 255 (1968) 

(exclusion of evidence from civil case where such had potential 

for hopeless confusion of jury in criminal case). See also, City 

of Cleveland v. Cleveland Electric, suprai McCloney v. Jos. 

Schlitz Brewing Co., 728 F.2d 924, 928-9 (4th Cir. 1984) (court 

disallowed use of evidence to prove plaintiff's good and honest 

concern for employees to allow th~ jury to infer that he acted in 

conformity with such trait, particularly where evidence would have 

consumed significant time). 

WHEREFORE, Defendant Allegan Metal Finishing Company requests 

that this Court grant its Motion in Limine to Exclude Evidence of 

-5-
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alleged prior violations, together with such further and other 

relief as may be appropriate under the circumstances • 

Dated: April ;r/, 1988 

Respectfully submitted, 

VARNUM, RIDDERING, SCHMIDT & HOWLETT 
Attorneys for Defendant 
Allegan Metal Finishing Company 

By: -=""---aa~----=-----------++----C ha r 1 es M. Denton (P-33269 
Theresa M. Pouley (P-40818) 

Business Address: 
171 Monroe Ave., N.W., Suite 800 
Grand Rapids, MI 49503 

Business Telephone: 
(616) 459-4186 

-6-



• 

.. 

DTB:GGS:tyh 
90-7-1-343 

Clerk 
U.S. District Court 
167 Federal Building 
410 w. Michigan Avenue 
Kalamazoo, Michigan 49005 

U.S. Department of Justice 

Washington, D.C. 20530 

April 6, 1988 

Re: United States v. Allegan Metal Finishing Company. 
Civil Action No. K86-441-CA4D 

Dear Mr Hynek: 

Enclosed for filing is an original and one copy of the 
• United States' Exhibit List, the United States' Disputed Facts 

and the parties joint statement of Stipulated Facts. 

• 

Enclosures 

cc: Thomas Gezon 
Connie Puchalski 
Charles Denton 

By: 

Sincerely yours, 

Assistant Attorney General 
Land and Natural Resources Division 

/ -· I 

Gordon G. Stoner 
Environmental Enforcement Section 
Land and Natural Resources Division 
U.S. Department of Justice 
P.O. Box 7611 
Ben Franklin Station 
Washington, D.C. 20530 
(202) 633-5465 
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UNITED STATES DISTRICT COURT 
WESTERN DISTRICT OF MICHIGAN 

SOUTHERN DIVISION 

UNITED STATES OF AMERICA, 

Plaintiff, 

V 

ALLEGAN METAL FINISHING 
COMPANY, 

Defendant. 

Civil Action No. K86-441 

Hon. Richard A. Enslen 

_____________! 

STIPULATED FACTS 

NOW COME Plaintiff and Defendant, by and through their attor

neys of record, and hereby stipulate to the following facts for 

the trial and disposition of this action: 

1. Allegan Metal Finishing Company (AMFCO) is a corporation 

organized under the laws of the State of Michigan and doing busi

ness in Allegan, Michigan. 

2. AMFCO owns and operates its sole business facility 

located at 1274 Lincoln Road, Allegan, Michigan, with the business 

premises situated between Michigan Route 89 and the Kalamazoo 

River. 

3. The AMFCO facility consists of approximately 36,660 

square feet of combined office and manufacturing facilities and 

currently employs approximately 100 people. 

4. Since approximately 1959, AMFCO has operated a business 

at the Allegan, Michigan facility that engages in zinc electro-

• plating on carbon steel. This process is designed primarily to 



retard base metal degradation (or rust) on netal parts used in 

• other products. AMFCO performs this electrop:ating process for a 

wide variety of industries. 

• 

5. As part of its operations, the AMFCJ facility produces 

various wastewaters as by-products, including: 

a. Zinc-cyanide rinses; 

b. Zinc-chloride rinses; 

c. Chromate rinses; and 

d. Acid and alkali rinses. 

6. AMFCO's wastewater treatment system, as of November 18, 

1980 and prior to the use of its current •3.Stewater treatment 

plant, included separate chemical treatment of wastewater from the 

zinc electroplating process and of wastewater from all rinses and 

related chromate post-treatments. Subseque:::: to this separate 

chemical treatment, the treated wastewaters we:e then combined and 

treated physically. 

7. Since 1972, AMFCO has maintained its two present holding 

ponds on a parcel of property situated betweE~ its manufacturing 

facility site and the Kalamazoo River. 

8. AMFCO commenced use of its two holdi=; ponds pursuant to 

a 1972 State of Michigan Stipulation No. v-oo~so. Until approxi

mately October, 1987, AMFCO discharged wastEwaters, treated as 

described above, from its Allegan, Michigan facility into these 

holding ponds. 

9. The wastewater design flow for thE AMFCO system was 

approximately 150,000 gallons per day . 
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10. The discharge from AMFCO's system to the holding ponds is 

• characterized by the U.S. Environmental Protection Agency (EPA) as 

wastewater treatment sludges from electroplating operations desig

nated by the U.S. EPA as listed hazardous waste F006 pursuant to 

federal regulations under the Resource Conservation and Recovery 

Act (RCRA) at 40 C.F.R. Part 261, Subpart D. 

• 

11. The holding ponds act as large sand filters. The treated 

wastewater passes through the soil allowing suspended and treated 

precipitated solids to collect within the ponds. The remaining 

solids are characterized as sludge. 

12. As of year end 1985, approximately 910 cubic yards of 

sludge existed in the south holding pond and approximately 1,130 

cubic yards of sludge existed in the north holding pond. At that 

time, the AMFCO facility generated approximately 0.25 tons per day 

of sludge, expressed on a dry weight basis. 

13. Until approximately 1981, AMFCO would periodically dredge 

the sludge out of the holding ponds and place it on the banks of 

the ponds. After the sludge dried, AMFCO arranged to have the 

sludge transported to a properly licensed off-site disposal facil

ity. AMFCO last transported for off-site disposal these dried 

sludges from these holding ponds in 1983. 

14. AMFCO has conducted an analysis of the sludge located in 

its two holding ponds. The results of the analysis, absent treat

ment with lime as proposed by AMFCO's June, 1986 delisting peti

tion, show that the sludge located in each pond contains levels of 

chrorni urn in excess of the U.S. EPA regulatory requi rernents set 

forth in 40 C.F.R. Part 261, Subpart c, for chromium. 
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15. On June 23, 1986, AMFCO submitted the Company's petition 

to delist the sludge in the ponds and declare such non

hazardous. The U.S. EPA has not taken final action on the delist

ing petition. 

16. Plating bath sludges are generated and accumulate in the 

plating tanks at the AMFCO facility prior to the treatment pro

cess. These sludges, as generated prior to the treatment process, 

are designated by the U .s. EPA as listed hazardous waste FOOS 

pursuant to 40 C.F.R. Part 261, Subpart D. 

17. On or about June 23, 1980, AMFCO submitted to the U.S. 

EPA a Notification of Hazardous Waste Activity. The notification 

identified F006 as being a waste by-product generated by the AMFCO 

facility. 

18. On or about November 15, 1982, AMFCO submitted to the 

U.S. EPA an Amended Notification of Hazardous Waste Activity. The 

amended notification identified waste FOOS and deleted waste F006 

as being generated by AMFCO. 

19. On December 10, 1984, the U.S. EPA issued to AMFCO an 

administrative complaint pursuant to § 3008 of RCRA, 42 U.S .c. 

S 6928. The Administrative Complaint alleged that AMFCO failed to 

comply with the RCRA permitting requirements and interim status 

standards for the holding ponds. 

20. AMFCO submitted a RCRA Part A interim status permit 

application for the holding ponds on February 21, 1985, and U.S. 

EPA accepted such as if timely filed. AMFCO's Part A permit 

application identified wastes F006 and FOOS as being generated at 

the Allegan, Michigan facility. 
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21. The U.S. EPA and AMFCO settled the RCRA claims at issue 

• on the administrative complaint by a Consent Agreement and Final 

Order (CAFO) entered by the U.S. EPA Regional Administrator on 

June 28, 1985. 

• 

22. On May 15, 1985, AMFCO submitted a contingency plan to 

the U.S. EPA and Michigan Department of Natural Resources (MDNR), 

which was revised for U.S. EPA and MDNR approval on June 15, 1985. 

23. On April 5, 1985, AMFCO submitted tc the U.S. EPA its 

Closure Plan for the holding ponds. On August 2, 1985, the U.S. 

EPA requested changes be made to the Closure Plan and revisions 

submitted by August 31, 1985. On August 29, 1985, the revisions 

to the Closure Plan were submitted by AMFCO tc the U.S. EPA. On 

September 27, 1987, the U.S. EPA approved AMFCO' s Closure Plan 

pursuant to further revisions defined by the U.S. EPA. 

24. On August 15, 1985, AMFCO submitted to U.S. EPA satis

factory hazardous waste personnel training records. 

25. On April 23, 1985, AMFCO submitted to the U.S. EPA a 

groundwater assessment plan. On July 26, 1985, the U.S. EPA 

requested revisions to the groundwater assessment plan. On 

August 29, 1985, the groundwater assessment plan was revised and 

re-submitted by AMFCO. On September 20, 1985, the U.S. EPA 

responded to AMFCO' s groundwater assessment p:.an revisions. On 

November 11, 1985, AMFCO submitted further revisions of the 

ground\o?ater assessment plan to the U.S. EPA. On December 20, 

1985, the U.S. EPA responded to the November 11, 1985 revised 

groundwater assessment plan. On January 20, 1986, AMFCO's revised 

groundwater assessment plan was approved by the U.S. EPA. 
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26. On January 31, 1986, AMFCO submitted to U.S. EPA an irre-

• vocable letter of credit with standby trust, which satisfied the 

RCRA financial assurance for closure requirements. 

• 

27. AMFCO has not demonstrated that it has obtained insurance 

for bodily injury and property damage to third-parties caused by 

non-sudden accidental occurrences arising from the operation of 

the holding ponds. On April 29, 1985, AMFCO submitted to U.S. EPA 

documents from The Graham Company relating to the availability of 

liability insurance for non-sudden accidental pollution occur-

rences. 

28. On January 28, 1986, pursuant to CAFO ,i 5, AMFCO sub

mitted to the U.S. EPA a check in the reduced civil penalty amount 

of $3,000, which was endorsed and cashed by the U.S. EPA. 

29. In 1981, AMFCO submitted an NPDES wastewater discharge 

permit application to the MDNR. The NPDES permit application was 

approved by MDNR by issuance on November 2, 1982 of permit No. MI 

0042772. 

30. On October 16, 1986, the U.S. EPA published notice of the 

State of Michigan's final authorization to administer the Michigan 

Hazardous Waste Management Act (1979 P.A. 64) under RCRA S 3006, 
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at 51 Fed. Reg. at 36804. The State of Michigan was granted final 

• RCRA authorization by the U.S. EPA effective October 30, 1986. 

Dated: April 1988 

Dated: April 1988 

• (051-511) 

UNITED STATES OF AMERICA 
By its Attorneys 

ROGER J. MARZULLA 
Assistant Attorney General 
Land and Natural Resources Division 

JOHN A. SMIETANKA 
United States Attorney 
Western District of Michigan 

By ,,,-
Gordon G. Stoner 

Environmental Enforcement Section 
Land and Natural Resources Division 
U.S. Department of Justice 
P.O. Box 7611 
Ben Franklin Station 
Washington, D.C. 20044 

THOMAS J. GEZON 
Chief, Assistant United States 

Attorney 

VARNUM, RIDDERING, SCHMIDT & HOWLETT 
Attorneys for Defendant Allegan 

Metal Finishing Company 

By~ 
Charles M. Denton 
Theresa M. Pouley 

Business Address & Telephone: 
Suite 800, 171 Monroe Avenue, N.W. 
Grand Rapids, MI 49503 
(616) 459-4186 
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UNITED STATES 

v. 

ALLEGAN METAL 

IN THE UNITED STATES DISTRICT COURT 
FOR THE WESTERN DISTRICT OF MICHIGAN 

SOUTHERN DIVISION 

OF AMERICA, ) 
) 

Plaintiff, ) 
) Civil Action No. 
) 
) 

FINISHING COMPANY ) Hon. Richard A. 
) 

Defendant. ) 
) 

UNITED STATES' DISPUTED FACTS 

K 86-441-CA4 

Enslen 

The United States of America, by and through its 

attorneys, hereby sets forth those fact issues disputed by 

Defendant. 

1. Allegan did not submit a Part A permit application 

for any activity at the Allegan facility to U.S. EPA on or before 

November 19, 1980. 

2. Allegan is the owner and operator of a hazardous 

waste land disposal facility. 

3. Allegan did not submit to U.S. EPA documentation of 

financial assurance for closure by August 15, 1985. 

4. Allegan did not submit to U.S. EPA a statement 

certifying compliance with the financial responsibility 

requirements for the Allegan facility on or before November 8, 

1985. 

5. Allegan has not demonstrated financial 

responsibility for bodily injury and property damage to third 

parties caused by sudden accidental occurrences arising form the 

operation of the Allegan facility. 
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6. Allegan has not demonstrated financial 

responsibility for bodily injury and property damages to third 

parties caused by non sudden accidental occurrences arising from 

operation of the Allegan facility. 

7. Allegan failed to pay to the U.S. EPA the $16,000 

penalty required by the CAFO. 

8. Allegan does not have a RCRA permit for the Allegan 

facility. 

9. Allegan has not implemented its U.S. EPA approved 

Closure Plan for the Allegan facility. 

BY: 

Respectfully submitted, 

UNITED STATES OF AMERICA 
By Its Attorneys 

ROGER J. MARZULIA 
Assistant Attorney General 
Land and Natural Resources Division 

JOHN A. SMIETANKA 
United States Attorney 
Western District of Michigan 

- ! . ,,.. . ,r. 

GORDON G. STONER 
U.S. Department of Justice 
Environmental Enforcement Section 
Land and Natural Resources Division 
P.O. Box 7611 
Ben Franklin Station 
Washington, D.C. 20044 

THOMAS GEZON 
Chief, Assistant United States 

Attorney 



• 

• 

• 

OF COUNSEL: 

CONNIE PUCHALSKI 
Assistant Regional Counsel 
U.S. Environmental Protection 

Agency - Region V 
230 South Dearborn Street 
Chicago, Illinois 60604 
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CERTIFICATE OF SERVICE 

I certify that a copy of the foregoing United States' 
Disputed Fact Issues was this 6th day of April 1988 was mailed, 
postage prepaid, addressed to: 

Charles M. Denton 
Suite 800 
171 Monroe Avenue, N.W. 
Grand Rapids, MI 49503 

, . ,~ 

Gordon G. Stoner 
Attorney 
Land and Natural Resources Division 
U.S. Department of Justice 
P.O. Box 7611 
Ben Franklin Station 
Washington, D.C. 20044 
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UNITED STATES 

v. 

ALLEGAN METAL 

IN THE UNITED STATES DISTRICT COURT 
FOR THE WESTERN DISTRICT OF MICHIGAN 

SOUTHERN DIVISION 

OF AMERICA, ) 
) 

Plaintiff, ) 
) Civil Action No. 
) 
) 

FINISHING COMPANY ) Hon. Richard A. 
) 

Defendant. ) 
) 

UNITED STATES' EXHIBIT LIST 

K 86-441-CA4 

Enslen 

The United States of America, by and through its attorneys, 

hereby gives notice that the exhibits it intends to offer at 

trial include the following documents: 

1. Allegan's Notification of Hazardous Waste Activity, 

dated June 23, 1980. 

2. Acknowledgement of Notification of Hazardous Waste 

Activity sent by EPA to Allegan, dated September 28, 1981. 

3. Allegan's Amended Notification of Hazardous Waste 

Activity, dated November 11, 1982. 

4. Letter from E. C. Sosnowski to EPA, dated November 12, 

1982. 

5. Allegan's Generator Biennial Hazardous Waste Report for 

1983. 

6. Letter from Basil Constantelos, EPA, to Ed Sosnowski, 

dated December 7, 1983, with EPA Information Request Pursuant to 

Section 3007 of RCRA attached. 

7. Letter from E.C. Sosnowski to Basil Constantelos, EPA, 

dated January 6, 1984. 
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a. Letter from Karl Klepitsch, Jr., EPA, to Walter 

Sosnowski, dated August 20, 1984. 

9. Letter from Basil Constantelos, EPA, to E. c. Sosnowski, 

dated December 4, 1984. 

10. RCRA Administrative Complaint and Order issued by EPA 

to Allegan, dated December 4, 1984. 

11. Letter from Ronald Vriesman, Dell Engineering, to EPA, 

dated December 26, 1984. 

12. Letter from Ronald Vriesman, Dell Engineering, to EPA, 

dated February 21, 1985, with enclosures. 

13. Allegan's Part A Permit Application, dated February 20, 

1985. 

14. Consent Agreement and Administrative Order, dated June 

28, 1985. 

15. Allegan's Closure Plan, dated April 1984. 

16. Allegan's Closure Plan, dated April 1985. 

17. Letter from Basil Constantelos, EPA, to Allegan, dated 

August 2, 1985. 

18. Letter from E. c. Sosnowski to EPA, dated August 5, 

1985. 

19. Letter from David Stringham, EPA, to Walter Sosnowski, 

dated August 9, 1985. 

20. Letter from Ronald Vriesman, Dell Engineering, to EPA, 

dated August 29, 1985. 

21 . Letter from Basil Constantelos, EPA, to Allegan, dated 

September 27, 1985. 
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22. Letter from Dell Engineering to EPA, dated August 18, 

1984. 

23. Letter from Dell Engineering to EPA, dated November 15, 

1985. 

24. Letter from Karl Klepitsch, EPA, to Ronald Vriesman, 

Dell Engineering, dated March 25, 1985. 

25. Letter from EPA to Allegan dated July 3, 1985. 

26. Letter from Timothy McNamara, Dell Engineering, to 

MDNR, dated September 9, 1981. 

27. Letter from sue Schweikart, MDNR, to Walter Sosnowski, 

dated July 26, 1985. 

28. Letter from Karl Zollner, Jr., MDNR, to Allegan (with 

attached NPDES Permit), dated November 2, 1982. 

29. Letter from Karl Zollner, Jr., MDNR to Walter 

Sosnowski, dated October 21, 1981. 

30. Letter from Lynn Spurr, MDNR, to Ron Vriesman, Dell 

Engineering, dated October 2, 1984. 

31. Letter from Ronald Vriesman, Dell Engineering, to MDNR, 

date uncertain (received Plainwell MDNR on August JO, 1985). 

32. Letter from Lynn Spurr, MDNR, to Walter Sosnowski, 

dated July 24, 1984. 

33. Letter from Ronald Vriesman, Dell Engineering, to MDNR, 

dated August 21, 1984. 

34. MDNR Inspection Report of Allegan facility, dated 

• September 9, 1982. 

35. Letter from MDNR to Allegan, dated October 6, 1982. 



• 36. 

1, 1987. 

37. 

38. 

17, 1984. 
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Letter from Becky Kocsis, MDNR, to Allegan, dated July 

Letter from MDNR to Allegan, dated March 28, 1983. 

MDNR Inspection Report of Allegan facility, dated May 

39. Letter from Jim Roberts to Ronald Vriesman, Dell 

Engineering, to Allegan, dated June 29, 1987. 

40. MDNR Inspection Report of Allegan facility, date April 

24, 1985. 

41. Copy of Check Number 53959 from Allegan payable to the 

order of #Treas. of the United States of Ameria.w, dated January 

28, 1986. 

42. Letter titled wrrrevocable Standby letter of Credit" 

from First American Bank Michigan, N.A., to EPA, dated January 

31, 1986, with Trust Agreement attached. 

43. Allegan Groundwater Monitoring Results for first 

quarter of 1986. 

44. Allegan Groundwater Monitoring Results for second 

quarter 1986. 

45. Allegan Groundwater Monitoring Results for third 

quarter of 1986. 

46. Allegan Groundwater Monitoring Results for fourth 

quarter of 1986. 

47. Allegan Groundwater Monitoring Results for first 

• quarter of 1987. 
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48. Allegan Groundwater Monitoring Resu:ts for second 

quarter of 1987. 

49. Allegan Groundwater Monitoring Resu:ts for third 

quarter of 1987. 

50. Allegan's Groundwater Assessment Pl~,, with 

modifications. 

51. Letter from MDNR to Allegan, dated ~ecember 28, 1983. 

52. Letter from EPA to Allegan, dated M~rch 13, 1985. 

53. Letter from EPA to Ed Sosnowski, da~ed July 26, 1985. 

54. Letter from EPA to Allegan, dated J:.:.ly 31, 1985. 

55. Letter from Ronald Vriesman, Dell E::gineering, to EPA, 

dated August 20, 1985. 

56. Letter from EPA to Ed Sosnowski, da~ed September 20, 

1985. 

57. Letter from EPA to Ed Sosnowski, da~ed December 20, 

1985. 

58. Letter from EPA to Allegan, dated February 18, 1986. 

59. Letter from Becky Kocsis, EPA, to Walter Sosnowski, 

dated July 1, 1987. 

60. Allegan's Contingency Plan, dated A;:ril,1985, with 

update for May, 1985. 

61. Letter from Ronald Vriesman to EPA, dated June 23, 

1986. 

62. Allegan's De-list Petition submitte= to EPA on or about 

• June 23, 1986. 



• 

• 

- 6 -

63. EPA Preliminary Assessment for the Allegan facility, 

dated June, 1984. 

64. Letter from Ann Johnson, SAIC, to Allegan, dated 

November 18, 1987. 

BY: 

COUNSEL: 

CONNIE PUCHALSKI 
Assistant Regional Counsel 
U.S. Environmental Protection 

Agency - Region V 
230 South Dearborn Street 
Chicago, Illinois 60604 

Respectfully submitted, 

UNITED STATES OF AMERICA 
By Its Attorneys 

ROGER J. MARZULLA 
Assistant Attorney General 
Land and Natural Resources Division 

JOHN A. SMIETANKA 
United States Attorney 
Western District of Michigan 

- r· . 
GORDON G. STONER 
U.S. Department of Justice 
Environmental Enforcement Section 
Land and Natural Resources Division 
P.O. Box 7611 
Ben Franklin Station 
Washington, D.C. 20044 

THOMAS GEZON 
Chief, Assistant United States 

Attorney 
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CERTIFICATE OF SERVICE 

I certify that a copy of the foregoing United States' 
Exhibit List was this 6th day of April 1988 was mailed, postage 
prepaid, addressed to: 

Charles M. Denton 
Suite 800 
171 Monroe Avenue, N.W. 
Grand Rapids, MI 49503 

--Gordon G. Stoner 
Attorney 
Land and Natural Resources Division 
U.S. Department of Justice 
P.O. Box 7611 
Ben Franklin Station 
Washington, o.c. 20044 
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VARNUM, RIDDERING, SCHMIDT 8 HOWLETT 

ATTORNEYS AT LAW 
JAMES H. Oa:80ER, JR. 
GORDON B. !IOOZEA 
WILLIAM M,. V~N'T HOF' 
EUGENE ALKEMA 
HILARY F'. SNELL 
PETER ARMSTRONG 
ROBERT J, ELEVELD 
KENT J. VAN/. 
CARL E. VER BEEK 
JON F'. 011:WITT 
DONALD L. JOHNSON 
DANIEL C. NOLHOEK 
GARY P. SKINNER 
TIMOTHY J, CURTIN 
H. EDWARD 11AUL 
JOHN £, MCGARRY 
C>IRK HOPPIUS 
J. TERRY MORAN 
BENHAM A. \W'RIGLEY, JR. 
THOMAS J. MULDER 
THOMAS J. BARNES 
ROBERT 0. KULLGAEN 
RICHARD A. AAY 
LARRY J. TITL.EY 
BRUCE A. BARNHART 
DENNIS C. KOLENDA 
JEF'F'REY L. SCHAD 

KAEL B. KENNEDY 
THOMAS G. C>EMLING 
JOHN W. PESTLE 
ROBERT P. COOPER 
P'RANK G. DU,.TEN 
TERRANCE A. BACON 
NYA.L D. DEEMS 
RICHARD A. HOOKER 
RANDALL W. KRAKER 
PETER A. SMIT 
F'lltEDRIC A. SYTSMA 
JACK 0. SAGE 
MARK C. HANISCH 
MARILYN A. LANKF'ER 
THOMAS L. LOCKHART 
ROBE.RT L. DIAMOND 
BAUCE G. HUC>SON 
BAUCE GOOC>MAN 
JOSEPH J. VOGAN 
ERIC J. SCHNE1D£W1N0 
THOMAS A. HOPPMAN 
TERESA 5. DEC:KEA 
JEFF'REY R. HUGHES 
RICHARD W. SUTLER, JR. 
LAWRENCE P. BURNS 
MAnHEW D. ZIMMERMAN 
WILLIAM E. ROHN 

U.S. District Court 

SUITE 600 

171 MONROE AVENUE, N.W . 

GRAND RAPIDS, MICHIGAN 49503 

TELEPHONE (616) 459·4186 

TELECOPIER (616) 459-8468 

TELEX 192616015 VARN 

April 5, 1988 

Western District of Michigan 
410 West Michigan 
Kalamazoo, MI 49005 

JOHN PATRICK WHITE 
CHARLES tit. DENTON 
PAUL M. KARA 
H. LAWRENCE SMITH 
JUDY E. BREGMAN 
THOMAS C. CLINTON 
MARK L. COLLINS 
JONATHAN W. ANDERSON 
JOHN W. BOLEY 
CARL OOSTERHOUSE 
WILLIAN J, LAWRENCE m 
GREGORY M. PALMER 
SUSAN M. WYNGAARDEN 
"KAPLIN S. JONES 
STEPHEN P. AFENOOULIS 
ROBERT A, HENDRICKS 
DAVID E. KHOREY 
MICHAEL G. WOOLDRIDGE 
MICHAEL D. F'ISHMAN 
JANET C. 9A>CTER 
HEATHER E. HUDSON 
PERRIN RYNDERS 
MARK S. ALLARD 
TIMOTHY E, EAGLE 
DAVID A. RHEM 
THOMAS S. CRABB 
DONALD P. LAWLESS 
MICHAEL S. McELWEE 
GEORGE B. DAVIS 
JACQUELINE D. SCOTT 
PA.UL D. FOX 

Re: United States v Allegan Metal Finishing Company 
Case No. K86-441-CA4 

To The Court Clerk: 

N. STEVENSON J£NNIETTE m 
JOHN T. 8£UKl!R n 
MICHAEL J. DUNN 
WILLIAM W. McQUADE 
THERESA M. POULEY 
DAVID E. PRESTON 
JAN 0, REWERS 
JEr,'REY W. BESWICK 
MICHAEL L. RESNICK 
GEORGE C. SUMMERFIELD 

Of" COUNSEL 
LAURENT K. VARNUM 
ROBERT G. HOWLETT 
JOHN L, WIERENGO, JR. 
F'. WILLIAM HUTCHINSON 
CHESTER C. WOOLRIDGE 
WILLIAN J. HALLIDAY, JR. 

RICHARD L, SPINDLE 
1936·197S 

CARL J. RIODERING 
1904-1977 

CLIF'f'ORO C. CHRISTENSON 
1915-1982 

WALTER K. SCHMIDT 
(RETIRED) 

Enclosed please find an original and one copy of Defendant's 
Motion for Irrunediate Consideration, Memorandum in Support of Defendant's 
Motion for Inunediate Consideration with Attachments, and Proof of 
Service for the above-referenced matter. 

CMD/njv 
Enclosures 
c: Walter 

Ronald 
Gordon 
Connie 

Very truly yours, 

VARNUM, RIDDERING, SCHMIDT & HOWLETT 

C. Sosnowski 
Vriesman, P. E ~. 
G. Stoner / 
PuchalskiV 

Charles M. Denton 
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UNITED STATES DISTRICT COURT 
WESTERN DISTRICT OF MICHIGAN 

SOUTHERN DIVISION 

UNITED STATES OF AMERICA, 

Plaintiff, 

V 

ALLEGAN METAL FINISHING 
COMPANY, 

Defendant. 

------------------
STATE OF MICHIGAN) 

) ss. 
COUNTY OF KENT ) 

I 

Civil Action No. K86-441 

Hon. Richard A. Enslen 

PROOF OF SERVICE 

Nancee J. Van Dyke, being first duly sworn, deposes and says 
that she is employed as a secretary for the firm of Varnum, Riddering, 
Schmidt & Howlett, and that on April 5, 1988, she served a copy 
of Defendant's Motion for Immediate Consideration and Memorandum 
in Support of Defendant's Motion for Immediate Consideration with 
Attachments upon: 

Gordon G. Stoner 
Environmental Enforcement Section 
Land and Natural Resources Division 
U.S. Department of Justice 
Washington, D.C. 20530 

attorney for Plaintiff, by placing the same in a sealed envelope 
addressed as above indicated and depositing the same in the U.S. 
amil with first class postage fully prepaid thereon. 

Subscribed and sworn to before me 
this 5th day of April, 1988. 

l\'M,;CY L. v;,:;:;;,:;,!GA 
NoL-:.:-y f"'1..ij'.i,:;, rs:-1~ c·:,·.~r:'.-y, ~~:11 

My Cc:-.. .-, i: :'~ :i :.:: :,..1;~:: S-,o'., :,;, L:J. 

"·-/) (·; 11 (1 if (''\ )t(--i iL f;~ifr_ 
_l. f ,_. - ....___ .... --, • (. . . - .··' "---· 

Nancee J. Van Dyke ' 

•. 
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UNITED STATES DISTRICT COURT 
WESTERN DISTRICT OF MICHIGAN 

SOUTHERN DIVISION 

UNITED STATES OF AMERICA, 

Plaintiff, 

V 

Civil Action No. K86-441-CA4 

Hon. Richard A. Enslen 

ALLEGAN METAL FINISHING 
COMPANY, 

Defendant. 
______________ ! 

DEFENDANT'S MOTION FOR IMMEDIATE CONSIDERATION 

NOW COMES Defendant, Allegan Metal Finishing Company, by and 

through its attorneys, Varnum, Riddering, Schmidt & Howlett, and 

hereby moves this Court for immediate consideration of certain 

threshold liability issues set forth in the parties' cross-Motions 

for Summary Judgment previously filed herein. This Motion is 

based upon the Defendant's prior Briefs on Summary Judgment, dis

covery herein, and the records and files of this action. 

In support of this Motion, Defendant shows as follows: 

1. This action is brought by Plaintiff pursuant to the pro

visions of the federal Resource Conservation and Recovery Act 

(RCRA), 42 u.s.c. § 6901, et seq. 

2. The parties have each filed Motions for Summary Judgment 

addressing Defendant's alleged RCRA liability regarding two 

holding ponds to which process wastewaters were discharged from 

• the Defendant Allegan Metal Finishing Company's facility. 

.. 
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3. Jury trial is presently scheduled for the May 2 

June 30, 1988 term . 

4. There are three alternative threshold liability issues, 

the immediate consideration and decision of which would expedite 

pre-trial resolution of this action. 

A. (1) The RCRA law applies only to "solid 

waste". See 42 u.s.c. §§ 690? (congressional findings) 

and 6903 (objectives and national policy). The Plaintiff 

in this action claims that the wastewaters discharged to 

Defendant's holding ponds constitute "solid waste" also 

allegedly characterized as "hazardous" under RCRA. 

Complaint ,r 15. See also, 42 u.s.c. § 6904(5) 

("hazardous waste" as a category of "solid waste"). 

However, RCRA § 1004 ( 27) provides that the term "solid 

waste" does not include "solid or dissolved materials in 

industrial discharges which are point sources 

subject to permits under section 402 of the Federal Water 

Pollution Control Act, as amended (86 Stat. 

880) 

of 

II 42 u.s.c. § 6904(27). Accord, definition 

"hazardous waste" in Michigan Hazardous Waste 

Management Act§ 4(3) (M.C.L.A. § 299.504(3)). 

(2) The wastewater discharged by Defendant to 

the holding ponds at issue has at all times been subject 

to regulation by the State of Michigan Water Resources 

Commission under wastewater discharge permits. In 1972, 

Defendant was permitted to discharge this treated waste

water to the holding ponds by a Michigan Water Resources 
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Commission Stipulation ( copy attached to Memorandum in 

Support). In 1982, pursuant to the National Pollutant 

Discharge Elimination System (NPDES) program under§ 402 

of the Federal Water Pollution Control Act (33 u.s.c. 

§ 1342), and the federally-authorized State permit system 

administered under the Michigan Water Resources 

Commission Act Rules, Part 21 (1979 Administrative Code R 

323.2101-.2160), Defendant was issued a discharge permit 

(superseding the 1972 Stipulation and characterized as a 

"re-issuance") (copy attached to Memorandum in 

Support). This 1982 NPDES permit required upgrading 

Defendant's wastewater treatment system for discharge to 

the surface water, and then closure of the holding ponds 

which would be bypassed by the NPDES discharge. 

( 3) It is the NPDES regulatory scheme which 

controls this wastewater discharge, not the RCRA 

program. See also, 42 U.S.C. § 6906(a)&(b): RCRA 

subordinate to and shall not duplicate, inter alia, the 

Federal Water Pollution Control Act. Therefore, based 

upon NPDES permit regulation, Defendant's wastewater 

discharge to the holding ponds at issue is not "solid 

waste" regulated under RCRA and Plaintiff's Complaint 

must be dismissed. 

B. ( 1) Plaintiff's Complaint alleges that Defen

dant has violated RCRA by the continued use of the 

holding ponds without a permit. In addition to the 

argument immedia.tely above that no RCRA permit is 
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required, in the alternative, Defendant is not subject to 

the Loss of Interim Status (LOIS) provisions Plaintiff 

relies upon. See Complaint 1111 18 & 36. 

(2) There is no dispute that Defendant 

obtained interim permit status under RCRA for the use of 

these holding ponds by filing a Part A permit application 

pursuant to RCRA § 3005(e) (1). Plaintiff claims, how

ever, that this interim permit status was lost automati

cally pursuant to RCRA § 3005(e)(2) on November 8, 1985 

(land disposal facilities lose interim status twelve 

months after the date of this enactment). See United 

States' Memorandum in Support of Motion for Partial 

Summary Judgment on Issues of Liability, p. 4. Although 

Defendant asserts that interim status was continued even 

under this subsection by compliance with the parties 1 

Consent Agreement and Final Order (CAFO), Defendant 

denies that the holding ponds constitute a "land disposal 

facility" to , which this LOIS provision is applicable. 

See Defendant's Answer 1111 4-5. "Disposal facility" is 

defined under RCRA as intentionally placing hazardous 

waste into or upon the ground and at which hazardous 

waste will remain after closure. 40 C.F.R. § 260.lO(a). 

(3) Defendant's U.S. EPA-approved Closure Plan 

provides for "clean closure" of the holding ponds such 

that all wastewater sludges placed therein will be 

removed for off-site disposal . The holding ponds were 

intended only for "storage" (40 C.F.R. § 260.lO(a)) of 
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the wastewater discharge prior to disposal, and, to the 

extent they are regulated at all under RCRA (which 

Defendant denies), are more properly characterized as 

"surface impoundments", the definition of which expressly 

includes holding ponds. See 40 C.F.R. § 260.lO(a). See 

also, Complaint 11 16 (characterizing Defendant's ponds as 

"surface impoundments"). 

(4) As such, RCRA § 3005(j), not subsection 

(e) (2), is controlling. 

surface impoundments" 

impoundments that have 

This section on "interim status 

provides 

obtained 

that existing surface 

interim status shall 

maintain that interim status until November 8, 1988 (four 

years after the date of the enactment). It is this LOIS 

provision on surface impoundments that may be applicable 

to Defendant's holding ponds if there is any RCRA regula

tion of such, and not the LOIS provision on land disposal 

facilities relied upon by Plaintiff. Defendant's holding 

ponds therefore have not lost interim status and Plain

tiff's Complaint is subject to summary dismissal. 

c. Finally, Plaintiff has not shown compliance 

with RCRA § 3008(a)(2) on mandatory notice to the State 

prior to commencing this civil action under RCRA, as 

alleged at Complaint ,1 34. That mandatory pre-suit 

notice provision applies where the United States is 

seeking to enforce RCRA in a State authorized to carry 

out a hazardous waste program in lieu of the federal RCRA 

program. 42 U.S.C. § 6928(a)(2). The State of Michigan 

-5-

•. 



• l 

• 

• 

is and was at the time of the filing of this action so 

authorized to administer the State of Michigan Hazardous 

Waste Management Act ( 1979 P.A. 64) in lieu of RCRA. 

Defendant has always contended the State must be a party 

to this action, and this mandatory notice provision being 

a precondition to suit, and, Plaintiff having not shown 

compliance with such, this action may not be prosecuted. 

5. The above grounds for dismissal address the threshold 
/ 

bases for the Plaintiff being able to maintain this action and 

seek to impose liability against Defendant under the federal 

Resource Conversation and Recovery Act (RCRA). Each of these 

grounds is an independent basis supporting Defendant's Motion for 

Summary Judgment. Defendant has argued and preserved additional 

grounds and reasons for dismissing Plaintiff's Complaint as a 

matter of law, but respectfully submits that an early decision 

from the Court on these threshold liability questions would facil

itate pre-trial resolution of this action. 

WHEREFORE, Defendant Allegan Metal Finishing Company respect

fully requests that this Court grant its Motion for Immediate 

Consideration and determine the specified threshold liability 

issues for entry of Summary Judgment in favor of Defendant dismis

sing Plaintiff's Complaint with prejudice, and awarding Defendant 

its costs and attorneys' fees on this action, together with such 
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further and other legal and equitable relief as may be just under 

the circumstances • 

Dated: Aprils, 1988 

(051-513) 

VARNUM, RIDDERING, SCHMIDT & HOWLETT 
Attorneys for Defendant Allegan Metal 

Finishing Company 

By:&d~ 
Charles M. Denton -....... 
Theresa Pouley 

Business Address: 
171 Monroe Ave., N.W. 
Suite 800 
Grand Rapids, MI 49503 
Telephone: (616) 459-4186 
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UNITED STATES DISTRICT COURT 
WESTERN DIVISION DISTRICT OF MICHIGAN 

SOUTHERN DIVISION 

UNITED STATES OF AMERICA, 

Plaintiff, 

V 

ALLEGAN METAL FINISHING 
COMPANY, 

Defendant. 

Civil Action No. K86-441-CA4 

Hon. Richard A. Ensle~ 

_____________! 

MEMORANDUM IN SUPPORT OF DEFENDANT'S 
MOTION FOR IMMEDIATE CONSIDERATION 

This action is presently set for jury trial during the May 2 -

June 30, 1988 term. Both parties have submitted Motions for 

Summary Judgment addressing Defendant's alleged liability under 

the federal Resource Conservation and Recovery Act (RCRA), 

42 u.s.c. § 6901, et seq., based upon Defendant's wastewater 

discharges to holding ponds from Allegan Metal Finishing Company's 

manufacturing facility. Defendant has raised on Summary Judgment 

three threshold issues of liability which, if addressed by the 

Court immediately, would facilitate pre-t~.ial resolution of this 

action; to-wit: ( 1) Is the RCRA law inapplicable because the 

Defendant's discharges to the holding ponds have been and are 

subject to water pollution control act permits (copies attached) 

and therefore do not constitute "solid waste" triggering RCRA 

coverage; ( 2) Do Defendant's holding ponds constitute "existing 

• surface impoundments" with interim permit status through 

Complaint November 8, 1988, thereby rendering Plaintiff's 



premature; and ( 3) Does Plaintiff's failure to show compliance 

• with the mandatory pre-suit notice to the State of Michigan bar 

this action proceeding? 

• 

Each of the threshold liability issues is based upon the plain 

language of the RCRA statute and regulations, and has been raised 

in Defendant's prior briefing on summary judgment, including 

specifically Defendant's Reply Brief in Opposition to Plaintiff's 

Motion for Partial Summary Judgment and Defendant's Supplemental 

Brief on Summary Judgment. Defendant relies upon these prior 

Briefs, relevant discovery herein confirming there are no disputed 

-facts material to these issues, and the attached excerpts of the 

pertinent RCRA and related regulatory provisions, to support this 

Motion and the grant of summary judgment in favor of Defendant 

dismissing Plaintiff's Complaint with prejudice. 

Each of the stated grounds on this Motion are independent 

threshold liability issues. If the Court concurs in Defendant's 

position on any one of these three issues, Plaintiff's Complaint 

is subject to summary dismissal, as: ( 1) The RCRA law has not 

been triggered by its definitional terms limiting its 

applicability to "solid waste" which excludes wastewater 

discharges under water pollution control permits; (2) There is no 

automatic loss of interim status (LOIS) for these holding ponds as 

"existing surface impoundments" until November 8, 1988 (at the 

earliest); and (3) The Plaintiff's failure to substantiate 

compliance with the rnanda tory pre-suit notice to the State of 

Michigan is a defect precluding prosecution of this action . 

-2-



There are a variety of other liability issues if the Court 

• determines RCRA is now applicable to Defendant's holding ponds, 

including Defendant's compliance with the RCRA permit provisions 

and conditions in implementation of the parties' prior settlement 

accord ( the administrative Consent Agreement and Final Order), 

which will only have to be addressed, however, if these threshold 

issues are each resolved against Defendant. Therefore, Defendant 

seeks immediate consideration and determination of these issues by 

the Court, and submits that each of them supports dismissal of 

Plaintiff's Complaint with prejudice and an award of costs to 

·.:.,;, Defendant. 

-·· Dated: April 2_, 1988 

• (051-512) 

VARNUM, RIDDERING, SCHMIDT & HOWLETT 
Attorneys for Defendant Allegan Metal 

Finishing Company 

By: I(_~ 
Charle~nton 
Theresa Pauley 

Business Address: 
171 Monroe Ave., N.W. 
Suite 800 
Grand Rapids, MI 49503 

Telephone: 
(616) 459-4186 
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Attachment I 

Definition of "solid waste" triggering applicability of Federal 

Resource Conservation and Recovery Act (RCRA): 

(27) The term "solid waste" means any 
garbage, refuse, sludge from a waste treatment 
plant, water supply treatment plant, or air 
pollution control facility and other discarded 
material, including solid, liquid, industrial, 
commercial, mining, and agricultural 
operations, and from community activities, but 
does not include solid or dissolved material in 
domestic sewage, or solid or dissolved 
materials in irrigation return flows or 
industrial discharges which are point sources 
subject to permits under section 402 of the 
Federal Water Pollution Control Act, as amended 
(86 Stat. 880), or source, special nuclear, or 
byproduct material as defined by the Atomic 
Energy Act of 1954, as amended (08 Stat. 923). 

42 u.s.c. § 6904(27) (emphasis added). 

Accord, Michigan Hazardous Waste Management Act ( 1979 P.A. 64) 

definition of "hazardous waste": 

( 3) "Hazardous waste" means waste or a 
combination of waste and other discarded 
material including solid, liquid, semisolid, or 
contained gaseous materials which because of 
its quantity; quality; concentration; or 
physical, chemical, or infectious 
characteristics may cause or significantly 
contribute to an increase in mortality or 
increase in serious irreversible illness, or 
pose a substantial present or potential hazard 
to human health qr the environment if 
improperly treated, stored, transported, 
disposed of, or otherwise managed. Hazardous 
waste does not include material which is solid 
or dissolved material in domestic sewage 
discharge, or solid or dissolved material in an 
irrigation return flow discharge, or industrial 
discharge which is a point source subject to 
permits under section 402 of the clean water 
act of 1977, 33 U.S.C. 1342, or is a source, 
special nuclear, or by-product material as 
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defined by the atomic energy act of 1954, 
u.s.c. 2011 to 2282 . 

M.C.L.A. § 299. 504(3) (emphasis added). 

See also, 42 u.s.c. § 6925(j)(3): loss of interim status for 

surface impoundments not applicable if treated wastewater subject 

to NPDES discharge permit. 

Michigan Water Resources Commission Wastewater discharge permit 

Rules Part 21, excerpts: 

R 323.2101. Purpose. 

Rule 2101. (1) These rules are 
promulgated to implement the 1972 amendments to 
the commission act which authorized the initia
tion of a waste or waste effluent discharge 
permit system compatible with the National 
Pollutant Discharge Elimination System 
(NPDES). The NPDES has been initiated by the 
Federal Congress through the enactment of "The 
Federal Water Pollution Control Act Amendments 
of 1972" (United States Public Law 92-500). 
The rules outline in general: 

(a) The procedures _ by which all persons 
discharging wastes into the waters of the state 
shall apply for waste or waste effluent 
discharge permits as required by the commission 
act. 

(b) Exceptions to procedural require
ments. 

(c) Public participation procedures and 
hearings on permit applications. 

( d) Procedures by which /permits are 
issued or denied by the commission. 

(e) Appeals pro~edures. 
( f) Permit conditions and monitoring of 

waste or wastewater discharges. 
( 2) The promulgation of these rules, in 

association with the commission act, as 
am.ended, provides sufficient authority to the 
state, upon approval by the United States 
Environmental Protection Agency, to issue 
permits for waste or wastewater discharges 
under the NPDES pursuant to section 402(b) of 
United States Public Law 92-500. The water 
resources commission is the state agency 
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designated by state law to administer this 
program. (Emphasis added.) 

See also, Memorandum of Agreement (October 17, 1973) (U.S. EPA 

authorization of Michigan NPDES permit program); 40 C.F.R. Part 

123: U.S. EPA regulations on State NPDES Permit Program 

requirements. 

Michigan Water Resources Commission R 323.2104: 

·, 

( l) "Wastewater" means liquid waste 
discharges -~irectly or indirectly into tbe 
waters of the state resulting from industrial 
and commercial processes and municipal 
operations, including, but not limited to, 
liquid or water-carried process waste, cooling 
and condensing waters, and sanitiry sewage. 

See also, Michigan Water Resources Commission R 323. 2175: Metal 

finishing pretreatment standards (incorporating by reference U.S. 

EPA effluent guidelines and standards for metal finishing at 40 

C.F.R. Part 433) . 
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Attachment II 

RCRA Interim Status provisions (42 u.s.c. § 6925(e)): 

(e) Interim Status. -- (1) Any person who 

(A) 
to have 
facility 

owns or operates a facility required 
a permit under this section which 

(i) was in existence on November 19, 
1980, or 

(ii) is in existence on the effective 
date of 

statutory or 
that render 
requirement 
section, 

regulatory changes under this Act 
the facility subject to the 

to have a permit under· this 

(B) has complied with the requirements of 
section 3010(a), and 

(C) has made an application for a permit 
under this section shall be treated as having 
been issued- such permit until such time as 
final administrative disposition of such 
application is made, unless the Administrator 
or other plaintiff proves that final 
administrative disposition of such application 
has not been made because of the failure of the 
applicant to furnish information reasonably 
required or requested in order to process the 
application. 

This paragraph shall not apply to any facility 
which has been previously denied a permit under 
this section or if authority to operate the 
facility under this section has been previously 
terminated. 

LOIS for land disposal facilities: 

( 2) In the case of each land disposal 
facility which has been granted interim status 
under this subsection before the date of enact
ment of the Hazardous and Solid Waste Amend
ments of 1984, interim status shall terminate 
on the date twelve months after the date of the 
enactment of such Amendments unless the owner 
or operator of such facility --

(A) applies for a final determina
tion regarding the issuance of a permit 
under subsection (c) for such facility 
before the date twelve months 

II-1 
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after the date of the enactment of such 
Amendments: and 

(B) certifies that such facility is 
in compliance with all applicable ground
water monitoring and financial 
responsibility requirements. 

LOIS for surface impoundments: 

""" 

EXISTING SURFACE IMPOUNDMENTS 

( j) INTERIM STATUS SURFACE IMPOUNDMENTS. 
(1) Except as provided in paragraph (2), 

(3), or (4), each surface impoundment in 
existence on the date of enactment of the 
Hazardous and Solid Waste Amendments of 1984 
and qualifying for the authorization to operate 
under subsection (e) of this secfion shall not 
receive, store, or"' that hazardous waste after 
the date four years after such date of 
enactment unless such surface impoundme~t is in 
compliance with the requirements of section 
3004(0) (1) (A) which would apply to such 
impoundment if it were new. 

Pertinent RCRA definitions for LOIS provisions 

§ 260.lO(a)): 

(40 C.F.R. 

"Disposal facility" means a facility or 
part of a facility at which hazardous waste is 
intentionally placed into or on any land or 
water, and at which waste will remain after 
closure. 

"Storage" means the holding of hazardous 
waste for a temporary period, at the end of 
which the hazardous waste is treated, disposed 
of, or stored elsewhere. 

"Surface impoundmenti" or "impoundment" 
means a facility or part of a facility which is 
a natural topographic depression, man-made 
excavation, or diked area formed primarily of 
earthen materials (although it may be lined 
with man-made materials), which is designed to 
hold an accumulation of liquid wastes or wastes 
containing free liquids, and which is not an 
injection well. Examples of surface impound
ments are holding, storage, settling, and 
aeration pits, ponds, and lagoons . 
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Attachment III 

RCRA mandatory pre-suit notice provisions: 

( 2) In the case of a violation of any 
requirement of this subtitle where such viola
tion occurs in a State which is authorized to 
carry out a hazardous waste program under 
section 3006, the Administrator shall give 
notice to the State in which such violation has 
occurred prior to issuing an order or commenc
ing a civil action under this section. ' 

42 u.s.c. § 6928(a) (2) • 
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.... . • • '.. "' STATE OF MICHIGAN 
V-00250 

• 

SI IPULATION BET\·/EEN THE WATER RESOUftCES CGr•iMISSION 
an Agency of the State of Michigan 

and 
ALLEGAN METAL FINISHING C0~ 0 ANY 

a Michigan Corporation 

(SL•perseding Order No. 505 dated March 28, 1963) 

To provide for further treatment of \'Jastes discharged to the waters 
.... · of the State by the Allegan Metal Finishing Company, 

/ Allegan Township, Allegan County, Michigan 

WHEREAS, the Water Resources Commission of the State of Michigan, hereinafter referred 
to as the Commission, is by law charged with the responsibility of protecting 
and conserving the water resources of the State of Michigan and the Great 
Lakes, which are or may be affected by waste disposal of municipalities, 
industries, public or private corporations, individuals, partnership associa
tions, or any other entity; and 

- WHEREAS, the Commission is authorized by statute to control and prohibit the pollution 
of said waters and to bring any appropriate action deemed necessary to enforce 
any and all lav,:s relating to the pollution of the waters of this State; and 

WHEREAS, the Allegan M~tal Finishing Company, a Michigan Corporation hereinafter 
referred to as the Company, discharges treated wastes from its metal plating 
operations located in Allegan Township, Allegan County, Michigan, to the 
ground waters without adequate treatment and control to prevent accidental 
or batch discharges of toxic or concentrated plating solutions; and 

WHEREAS, it is thr . ·i-,. -n of the Commission that ~·Jastes presently discharged by the 
Corr . .:,any. =--~ ··· ,. 1y become injurious to municipal, private or indust:·ial •,:ater 
supplies .... J .. 11t:!r uses which are being made of the ground and surface \',aters; 
and 

WHEREAS, the Company des~ res to _; ni ti ate a voluntary program to pro vi de improved treat
ment and control of its waste waters to the degree necessary to prevent unlir,·rfi.. 
po 11 uti on; a.nd 

lmEREAS, the Company, in consideration for the Commission's holding in abeyance the 
initiating of statutory procedures for determination of and pollution abatemcn~ 
as described in Section 7, Act 245, Public Acts of 1929, as amended, arrees to 
commit itself to a voluntary program to further restrict and control its waste
water disch~rges to prevent unlawful pollution. 

NOW THEREFORE IT 1S HEREBY. AGREED between the respective parties hereto, that: 

1. The Company shall treat or control all wastes so that prior 
to being discharged to the seepage lagoons and the ground 
waters, they shall: 

a. Contain not more than two-tenths (0.2) of a 
milligram per liter of filtrable cyanide (CN} 
after proper treatment by alkaline chlorination. 
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ALLE-SAN METAL FINJSHING COMPANY 
COl·iMISSION AND • 
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b. Contain not nim·e than five hundredths (0.05) of 
a milligram per liter of hexavalent chromium 
(cr+6}. 

c. Contain not more than five tenths (0.5) of a 
milligram per liter of total fi1trable chromium 
(Cr). 

d, Contain not more than one (1) milligram per liter 
/. of filtrable zinc (Zn). 

e. Have a pH of not less than 8.5 nor more than 10.5. 

f. Contain no other substances in amounts which are 
or may become injurious to any uses of the waters 
of the state. 

2. Facilities shall be provided and maintained to assure positive 
containment of all concentrated plating solutions, acids, and 
alkalis. · 

3. The treatment and control facilities necessary to meet the 
restrictions contained in paragraphs l and 2 above shall be 
provided in accordance with the follo'tJing time schedule: 

a. Submit complete construction plans and specifi
cations to the Chief Engineer of the Commission 
and obtain his approval thereof on or before 
September l, 1972. 

b. Commence construction of said ?C~1{t es on or 
before September 15, 1972. 

c. Complete construction of said facilities and 
place same in continuous operation on or before 
December 30, 1972. 

4. In th::: interim, existing tr-eatment fc,cilities shall be 
mainta~ned and operated so that they shall: 

a. Cont~in not more than six tenths (0.5) of a 
miiligram per liter of cyanide {CN). 

·b. Cuntain not more than five tenths (0.5) of a 
mi1ligram per liter of total filtrable chromium. 

c. Maintain pH in the chromium-cyanide pond system 
of not less than 8.5 nor more than 10.5 . 



• 
-J ' • • 

STI PULATIOil SET~·/EEil Tl-1[ \·/ATER RESOURCES COMmss ION M~D 

• 

ALLEGAN METAL FINTSHING COMPANY 
PAGE 3 

~. The Company shall make or cause to be made, measurements of 
waste fl 011 and analyses of the cyanide, hexava 1 ent chromium, 
total filtrable chromium, filtrable zinc, and pH of the wastes 
at a frequency to be determined by the Chief Engineer of the 
Commission and shall submit monthly reports of said data to 
the Commission. Facilities necessary for monitoring the 
quantity and quality of the waste shall be provided in 
,,accordance with pl ans approved by the Chief Engineer of the 

~Commission and shall be installed and implemented in ac
cordance with the schedule set forth in paragraph 3 above. 

IT IS FURTHER AGREED between the parties hereto that failure to meet timely any of 
the provisions or restrictions of this Stipulation shall constitute a defauit 
of the entire Stipulation, and the Commission may seek enforcment of the pre
visions and restrictions in accordance with Act 245, Public Acts of 19?9, as 
amended, or may in its discretion grant a delay, extension, modification of, 
or release from any or all provisions contained in this Stipulation. 

--IT IS FURTHER AGREED between the parties hereto that the aforesaid restrictions ~nd 
conditions set forth in this Stipulation shall supersede the restrictions 
and conditions contained in Order No. 505 adopted on March 28, 1963 by the 
Water Resources Commission, and shall become effective at and from the tir.1,~ 
this Stipulation is properly executed. 

IT IS FURTHER AGREED between the parties hereto that this Stipulation shall remain in 
effect until further determination of the Commission as provided by law. 

By: 
'I 

Title: 
• J . J ~ ;· ' ,' . 

Dated: (, -
By: 

WATER RESOURCES COMMISSION 
of the State of Michigan 

. ,'. ·:'; ,. / 

./ t I ,/,;_ ' ' • ~ • , . '. - • < "I < •. • 

{Executive Secretary) /;--
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... ·-~~permit No. MI 0042772 

MICHIGAN WATER RESOURCES COMMISSION 

AUTHORIZATION TO DISCHARGE UNDER THE 

NATIONAL POLLUTANT DISCHARGE ELIMINATION SYSTEM 

In compliance with the provisions of the Federal ijater Pollution Control 
Act, as amended, (33 U.S.C. 1251 et seq; the 11Act 11

}, and the Michigan Water 
Resources Comnission Act, as amended, {Act 245, Public Acts of 1929, as amended, 
the "Michigan Act"), 

ALLEGAN METAL FINISHING COMPANY 

is authorized to discharge from a facility located at 

1274 Lincoln Road 
Allegan, Michigan 49010 

to receiving water named the Kalamazoo River 

in accordance \'1ith effluent limitations, monitoring requirements and other 
conditions set forth in Parts I and II hereof . 

. This permit shall become effective on the date of issuance and shall be final 
in the at ence of a request for a hearing filed within 15 days after receipt tliereof. 

Tt,is permit and the authorization to discharge shall expire at midnight, 
. In order to receive authorization to discharge beyond the 

date of ex(dration, the permittee shall submit such information and forms as are 
required bJ the Michigan Water Resources Commission no later than 180 days pr·ior to 
the date of expiration. 

· This permit is based on the-~ompany's application dated May 12, 1981 as amended, 
September 3, 1981, and May 28, 1982, and shall supersede any and all Orders of 
Determination, Stipulation, or Final Orders of Determination previously adopted by 
the Michigan Water Resources Commission. 

Issued this 2nd day of November. 1982 , for the Michigan Hater 
Resources Commission, superseding Stipulation vsso-o-=2=5-0-. --

' 

\ 

.'.·· 
;"~·· · .. (2 ~ -j. ~../t cd:;.~-/,) /7~ .,_f!._7 1 · , j >' , 

Rober j_ Courchaine 
Executive Secretary 

... 
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PART I . ,. ._ I 

A. '·EFFLUENT LIMITATIONS AND MONITORING REQUIREMENTS 

, .. 
. '\ 
I I 
·._.I \ 

1. Final Effluent Limitations . . 
During the period beginning with the issuance of this perm~t and lasting until.:·.· 

March 31, 1984; the permittee is authorized to discharge a max1mu~ of one hu~dr~~ ·- _ 
forty-four th?usand (144,000) gallons pde~ ~ahy of t~etie~epr~~~~:dw=~~e~~~~~or~d b; .. 
groundwater v1a seepage lagoons. Such 1s~ arge s a 
the permittee as specified below: 

Effluent 
Characteristic · 

3 
Flow, M /Day (MGD) 

Oischar e Limitations 
kg/day (lbs/da -Other Limitations 
Monthly Daily. Monthly Daily 
Average Maximum Average Maximum 

Monitoring Requirements 
·Measurement Sample 
Frequency Type 

Daily Total daily 
flow 

Cyanide, filterable (ug/1) 

.• Chromium, Hexavalent (ug/1) 

Chromium, filterable (ug/1) 

Zinc, filterable (ug/1) 

200 

50 

500 

1000 

Daily 

Daily 

Daily 

Daily 

Composite 

Composite 

Composite 

Composite· 

After March 31, 1984, the permittee is not authorized to discharge process wastewaters 
to the groundwaters of the state. 

a. The pH·shall not be ·less than 8.5 nor greater thari 10.5. The pH shall be monitored 
as follows: Daily; grab. · 

b. The discharge shall not contain any substances in quantities which may becume 
injurious to any uses of the groundwater or surface waters of the state. 

c. Samples taken in compliance with the monitoring requirements shall be taken prior 
to discharge to the ~eepage lagoons . 

• 
... 
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2. Final Effluent Limitations 

• 
During the period beginning upon issuance of this permit and lasting until the 
expiration of this permit, the permittee is authorized to discharge a maximum of 
one hundred forty-four thousand (144,000) gallons per,day of treated process waste
water to the Kalamazoo River through outfall 001. Such discharge .shall be limited 
and monitored by the perrnittee as specified below: 

Effluent 
':'iaracteri s tic 

flow, M
3/Day (MGD) 

Suspended Solids, Total 
Chromium, Hexavalent 

Shq::imium, Total 
Zinc, Total 

.. Cyanide, Free (Amenable) 
?hosphorus, Total (as P) 

Ammonia (as N), 

Total Residual Chlorine* 
0utfall Observation** 

kg/di!Y 
Monthly 
Av~D!_.~ 

10.9(24) 
• 03 (. 06) 

.14(.30) 

. 54( 1. 2) 

Discharqc Limitations 
(1bs/d~y) Other_ L in11tat1ons 

Daily Monthly Daily 
Maxim,Ym Averag~ t1aximum 

16.3(36) 20 'mg/1 30 mg/1 
.05(.12)' 50 ug/1 100 ug/1 

. 2!3 { .' 6) 250 ug/1 500 ug/1 

.54(1.2) 1000 ug/1 

.05(.12) 50 ug/1 lOO ug/1 
1.1(2.4) 1 mg/1 2 mg/1 

0.5 mg/1 

*To be measured by the amperometric titration technique. 

Mani taring Requfrements 
Measurement Sample 
Fr~guenc_.y__ lY~-

Daily Total daily 
flow 

Daily 24 Hr. Compos i tE 
Daily 24 Hr. Compos i tr 
Daily ~4 Hr. Composi t£ 

Daily 24 Hr. Composite 
Daily 24 Hr. Composi tE 
Daily 24 Hr. Compos it£ 
Weekly 24 Hr. Composi tc 

3x Daily Grab 
Daily Visual 

**Any unusual characteristics of the discharge which would not be expected from treated 
;:,rocess wastewater (e.g., turbidity, discoloration, oil film, suspended matter,. etc.) shall 
be reported immediately to the District Office of the 'Water Quality Division followed with 
a written report within 5 days detailing the findings of the investigation and the steps 
taken to correct the condition. 

a. The pH shall not 'be less than 6.0 nor greater than 9.5. The pH shall be monitored 
as follows:uaily; continuous. 

b. The discharge shall not cause excessive foam in the receiving waters. The discharge 
shall be essentially free of floating an~ settleable solids. 

c. The discharge shall not contain oil or other substances in amounts sufficient to 
create a visible film or sheen on the receiving waters. • 

d. Samples taken in compliance with the monitoring requirements above shall be taken 
prior to discharge to the Kalamazoo River . 

• 
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3. Special Condition - Hydrogeological ·Investigation 

'The permittee shall conduct a hydrogeological investigation of sufficient detail 
to determine the concentration, horizontal and vertical extent of contaminants in the 
groundwater resulting from past disposal methods. Such an investigation shall be 
conducted in accordance with a study plant submitted to and approved by the Chief of 
the Water Quality Division. The study plan shall include as a minimum the criteria 
set forth.in the Water Resources Commission Part 22 Rules. 

i ~ If, upon review of the results of the hydrogeol9gical investigation, the Water 
; ·, Resources Commission determines that the concentration of contaminants in the 
, groundwater represents an unacceptable level of contamination to any uses which are 
~ made or may be made of the groundwater or surface water of the state, the permittee 
, shall institute a groundwater restoration program to reduce the concentration of 

" ) 

~ 
I 

'3 
0 .... 

½-
I\. • 

contaminants to acceptable levels .. 

4. Special Condition: - Residuals Management Plan 

Solids, sludges, or residuals resulting from wastewater treatment shall be 
disposed of in accordance with a "Residuals Management Plan", which shall be submitted 
to and receive the approval of the Chief of the Water Quality Division. 

Such plan shall document the characteristics of the residuals or 
laboratory analyses and provide a method for disposal which will not 
unlawful pollution of the air, surface waters or. groundwaters of the 
unlawful nuisance conditions. 

sludges including 
result in 
state nor create 

"' 
If the permittee desires to make any substantial changes in the plan, such proposed 

changes shall be submitted to and approved by the Chief of the .Water Quality Division 
prior to implementation. 

5. Special Condition: Securing of Metalic Hydroxides 

The permittee shall locate and secure residuals (Metalic Hydroxides) which have 
been disposed of on-site from past practices. Such residuals shall be removed from 
the site, and placed in an approved landfill or alternatively sec~red on-site in such 
manner·that leachate from the residuals will be prevented from entering the surface 
or groundwaters. The securing of residuals shall be in accordance with a plan, 
including a time schedule for completion, submitted to, and approved by, the Chief 
of the Water Quality Division of .the Department of Natural Resources. 

6. Special Condition: Priority a~d-Hazardous Pollutant Monitoring 

Within 6 weeks of providing notification that the discharge to the Kalamazoo 
River has commenced, the permittee shall sample the discharge and submit the results 
of the analyses as provided in May 19, 1980, CFR 40, Part 122.53 . 

•• 
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7. Special Condition 

As a condition of this permit, the permittee sha.11 notify the Chief of the 
Water Quality Division, in writing, within 10 days of knowing, or having reason 
to believe that any activity has or will occur which would result in a net* discharge 
of: 

1. Detectable levels**of materials on the current Michigan Critical 
Materials register or priority pollutants or hazardous substances 
set forth in CFR 40, Vol. 45, No. 98, Part 122~53, Appendix D. pp. 33454-
33455 which were either not acknowledged in the application***or 
acknowledged in the application at less tha~ detectable levels. 

2. Any ~aterial at levels greater than five times the daily maximum level 
reported in the application. 

*The term shall be defined as the difference between the intake and discharge levels. 

**Detectable Levels: 
For Organic Chemicals: The analytical level of· detection (L.0.D.) shall be 

defined as three times the peak to peak noi~e measured on the baseline 
of a chromatogram in an area close to the actual or expected analyte peak 
as described in "Guidelines for Data Quality Evaluation in Environmental 
Chemistry", Analytical Chemistry, Vol. 52, No. 14, December, 1980, 
pp. 2242-2249.. . 

The permittee may substitute the Method Detection Limit (M.11.L.) as 
described in "Trace Analyses for lfastewaters", Environmental Sciences 
and Technology, Vol. 15, No. 12, December, 1981, pp. 1426-1435, for the 
L.O.D. 

For Inorganic Chemicals: Detection Levels are established in approved analytical 
procedures pursuant to Section 304(h) of the Clean Water Act, as amended. 

***The application dated May 12, 1981, as amended, September 3, 1981, May 28, 1982 
and subsequent update submitted in accordance with Part I, A-6. 

8. Special Condition: Summary Suspension 

The abatement programs set forth in this permit, with s~ecific schedules of 
compliance, are extremely critical to the State. But for the Company's acceptance 
of these conditions, the Water Resources Commission (Commission) would not issue this 
permit or authorization to discharge pursuant to this permit. · 

By acceptance of this permit, the Company is notified and agrees that: failure 
to comply with any compliance date set forth in Paragraph C, Part I, except for 
cause determined by the Chief of the Water Quality Division of the DNR to be beyond 
the control of the Company, is grounds for summary suspension of authorization to 
discharge under this permit . 

··' 
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·· Part I 
A-8 (continued) 

The summary suspension shall become effective upon service on the Company of 
notification of the determination. 'The notification shall advise the Cowpany of 
the facts underlying the determination and shall schedule a conference with 
Department staff within five days of the date of notification to provide the Company 
with opportunity to demonstrate compliance. If not satisfied with the outcome 
of the conference with staff, the Company shall have an opportunity at the next 
regularly scheduled Commission meeting to demonstrate to the Commission that continued 
summary suspension is not appropriate. The Commis.sion may continue summary suspension, 
or allow resumption of operation. Formal administrative proceedings, if necessary, 
shall be promptly commenced. · 

This condition of summary suspension is in addition to any other relief available 
under law, and does not preclude any action the State may take for violations of 
this· permit or 1929 P.A. 245. · 

9. Special Condition 

--. This permit may be modified, or, alternatively revoked and reissued to comply 

• 

~ith any applicable standard(s) or limitation(s) promulgated under Section 30I(b) 
(2)(C)(D), 304(b)(2) and 307(a)(2), if the effluent standard(s) or limitation(s) 
so promulgated: 

(a) 

(b) 

is (are) different in conditions or more stringent than any effluent 
limitation in the permit; or 

controls any pollutant not 1 imited in the permit . 

• /•"! ;;: ~ . . 
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PART I 

B. MONITORING AND REPORTING 

1. Representative Sampling 

Samples and measurements taken ns required herein shall be representative 
of the volume and nature of the monitored discharge. 

2. Reoortino . ~ 

All reports shall be postmarked no later than the 10th day of the 
month following each completed report period. • 

a. Existing Discharge - First Permit Issuance 

·, The permi ttee sha 11 submit monitoring reports containing results obtained 
during the previous month. The first report shal1 be submitted within 90 days of 
the date of issuance of this permit. 

b. Propoied Discharge 

The permittee shall submit monitoring reports containing results obtained 
during the previous month. Monitorin·g shall commence at the time discharge first 
occurs. 

c. Existing Discharge - Permit Modified or Reissued With No New Parameters 

The permittee shall continue to submit monitoring reports containing results 
obtained c~T·ing the previous month. 

d. Existing Discharge - Permit Modified or Reissued With New Parameters 
Previously Not Monitored 

The permittee shall continue to submit monitoring reports containing results 
obtained during the previous month for parameters currently monitored. The first 
report for parameters specifically excluded in Part 1-A shall be submitted within 
90 days of the date of issuance of this permit . 
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• 3. Definitions 

a. The monthly average discharge is defined as the total discharge by 
weight, or concentration if specified, during the reporting month divided by 
the number of days in the reporting month that the discharge from the production 
or corrnnercial facility occurred. When less than daily sampling occurs, the 
monthly average discharge shall be determined by the summation of the measured 
daily discharges by weight, or concentration if specified, divided by the number 
of days during the reporting month when the samples were collected, analyzed and 
reported. 

b. The daily maximum discharge means the total discharge by weight, or 
concentr~ti0n if specified, during any calendar day. 

c. The Regional Administrator is defined as the Region V Administrator, 
U.S. EPA, located at 230 South Dearborn, 13th Floor,_Chicago, 11linois 60606. 

d. The Michigan Water Resources Commission is located in the Stevens T. 
·! Ma~on Building. The mailing address is Box 30028, Lansing, .Michigan 48909. 

' 

• 

4. Test Procedures 

Test procedures for the analysis of pollutants shall conform to regulations 
published pursuant to Section 304(h) of the Act, under which such procedures may 
be required. 

5. Recording Results 

Fo"'- each measurement or sample taken pursuant to the requ'irements of this 
permit, the pernrittee shall record the following information: 

a. The exact place, date, and time of sampling; 

b. The dates the analyses were p~rforrned; 

c. The person(s) who performed the analyses; 

d. The analytical techniques or methods used; and 

e . The results of all required analyses. 
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6. -Additional Monitoring-':.:."" ·;r;;~rmittee 

If the permittee monitors any pollutant at the location(s) designated 
. herein more frequently than required by this permit, using approved analytical 
methods as specified above, the results of such monitoring shall be included 
in the calculation and reporti-ng of the values required in the Montl1ly Operating 
Report~ Such increased frequency·shall also be indicated. 

7. ,Records Retention ,~ :· ·. 
, ... ~. .. : .... , :: 

-· 
All records and infon',1U-Jii.~~resulting from the monitoring activities 

required by this permit i~il~di~~ all records of analyses performed and 
calibration and maintenance of instrumentation and recordings from continuous 
monitoring instrumentation!~haJJ. be retained for a minimum of three (3) 
.}'ears, or longer if reques"t~dJ_;y the Regional Administrator or the Michigan 
Water Resources Commission. 

SCHEDULE OF COMPLIANCE 

1. The permittee shall achieve compliance with the effluent limitations 
specified for out fa 11 ·001 in accordance with the fo 11 owing schedule. A 11 
submittals shall be to the Chief of the Hater Quality Division. 

I Fo~ a. v'submit and receive approval of a.preliminary engineering report 
I /?1~P."'r\-J and basis of design for facilities necessary to achieve compliance 
fi 't ,, on or before December 31, 1982 

~ 

( 
l'r "'Ll'-9~ b . .Ion or before March 31. 1983 . , submit and receive approval of 

l~ppP-''J · · final plans and specifi~ations for facilities and procedures 
necessary to achieve compliance. 

or before June 30, 1983 , commence construction of facilities. 
---''---~.....c=.;;'--"---

or before September 30, 1983. ,submit progress report. 

I ?- / 1 / c;;(p c . On 

-<f / 1- qr'[~. v On 

fe) On or before January 31, 1984 . , certify in writing that facilities 
D have been constructed and procedures implemented in accordance 

with the approved final plans. 

On or before Marci) 31, 1984 , certify in writing that the 
effluent limitations for outfall 001 are being obtained. 

On or before May 31J.__ 1984 ,_·_,submit and receive approval of 
a Operation and Maintenance Manual which will detail operation and 
maintenance of the treatment facility.. Any substant"ia 1 changes 
in operation of the faciljties· or procedures used to maintain 
compliance shall require submittal and approval . 

_, 

·!,. 
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2. The permitte~ shall comply with the requirements of Section 10, Part II-A 
in accordance with the following: 

Submit plans for approval to the Chief of the Water Quality Division 
necessary to compl_y with the primary power provision of Section 10 
in Part II on n,·.·t:·,Jore September 30, 1983 

The permittee ;~{i; comply with the.reauirements of items 10a or 10b 
contained in Part II on or before January 31, 1984 
Notwithstanding the preceding sentence, the permittee shall at all 
times halt, reduce, or citherwise control production in order to 
protect the waters of the State of Michi~an upon the reduction or loss 
of the primary sourc.~ of power. 

3. The permittee shall ac~ieve co~pliance with Special Condition Part I,. A-3. 
·Hydrogeological Investigation, in accordance with th~ following schedule. All 
submittals shall be to the Chief of the Water Quality Division, Department of 
Natural Resources. 

I 
~ { tv\ a . ./ On or before Nove~~~~30 .- 1982 , submit and receive· approva 1 

1'7;-1..,..,!&'Jt..lf'r'·( of a study plan which contains the methods to be employed to obtain 
f~,r~ the objectives of the investigation. 

--/---,-~'j b.-./On or before De.cember 31, 1982. , submit a progress report which 
\ 1 summarizes findings to date \'lith any proposed changes in the study 

plan \'Jhich are necessary.based on the findings obtained to date. 
Any changes in the study plan must receive approval of the Chief 
of the Water Quality Division. 

---·;,1,~;/s?;>c . ./on or before June _30,J983 _____ , submit a report summarizing 
Y~!f"1.11'~'~--~ the fi~dings of the hydrogeological investigation. 

.. . . ./ 
:~·---- ··vrri..)d. In the event the Water Resource Commission finds, based on the 

(P(L · results of the Hydrogeological Investigation, that the groundwaters 
contain concentrations of contaminants which pose an unacceptable 
level of contamination to any uses made or to be made of the surface 
or groundwaters of the state, the permittee will be advised in 
writing by the Water Resources Commission. The permittee will 
receive from the Water Resources Commission, their objectives 
to be obtained in the restoration of the groundwater quality. 
Within one hundred twenty (120) days from receiving the Cammi ss ion 
objectives for restoration of the groundwaters, the permittee 
shall submit and receive approval of a plan for groundwater 
restoration . 
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3 • Schedule of Compliance (contin~ed) 

• ' · The groundv,ater restoratio·n plan shall set forth the proposed method of 

. -~~ 

0 

0 

~ 
.. " 

restoration, the proposed method of treatment of any purged groundwaters, 
the ultimate disposal point of any purged groundwaters, and the monitoring 
techniques which will be used to determine the effectiveness of the 

. restoration program. 

On or before one hundred eighty (180) days following the date which the permittee 
received notice that a groundwater r.estoratioh program is required, the 
permittee shall certify in writing that the restoration program has been 
initiated, in accordance _with the approved restoration plan; 

Quarterly, (January, April, July, and October) of each year following the 
start of the groundwater .restoration program, the permittee shall submit 
a report detailing the progress towards meeting the Water Resources Commission 
objectives for restoration. 

The permittee shall certify in writing, upon obtaining the objectives of 
the restoration plan set forth by the.Water Resources_Commission, that the 
objectives have been achieved. · 

4. The permittee shall achieve compliance i,,,ith Special Condition, Part I, A-5 
(Securing of Metal Hydroxides), in accordance with the following schedule. All 
submittali shall be to the Chief of the Water Quality Division, Department of 
~~.fura} Resources. 

l)'.,l,. ·"· ... t 
r'' "'' . . 1\'1 <,rz, 1~.~- ·on or before December 31, 1982', submit and receive approval of a 

__ · plan for removal of Metalic Hydroxides to an approved disposal site, or, 
..,,... alternatively, a method of securing the Metalic Hydroxides on-site 

• 

in such manner that the method will assure protection of public health, 
safety and welfare and/or any uses made or to be made of the groundwaters 

.or surface waters of the state. 

~- )on or before June 30 and December 3~ of each.year, submit a progress V report setting forth what steps have been taken in implementing the 
plan in C-4·above. . 

b) On or before May 31, 1984 _, certify in wi:-!ting that 
of the approved plan, C-4 above, have been achieved, and 
Hydroxides generated by past practices have been removed 
landfill, or have been secured on-site. 

the provisions 
the Metalic 
to an approved 

5. No later than fourteen (14} calendar days follo~ing a date identified in the above 
5Chedule of compliance, the permittee shall submit either a report of progress or, 
in the case of specific actions being required by identified dates, a written nbtice 
of compliance or noncompliance, In the latter case, the notice shall include the 
cause of noncompliance, any remedial actions taken, and the p·robability of meetin~ 
tht next scheduled requirement. ·, · · · -

'._ ...... 
. . 
\ 

• 
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· PART II 

A. MANAGEMENT REQUIREMENTS 

1. Change in Discharge 

All discharges authorized herein shall be consistent with the terms and 
conditions of this permit. The discharge of any pollutant identified in this 
permit more frequently than or at a level in excess of that authorized shall 
constitute a violation of the permit. Any anticipated facility expansions, 
production increases, or process modifications which \'/ill result in ne\'1, different, 
or increased discharges of pollutants must be reported by submission of a ne,.., 
NPOES application or, if such changes will not violate the effluent limitations 
specifi2d in this- permit, by notice to the permit issuing authority of such cliangE:s. 
Following such notice, the permit may be modified to specify and limit any pollutants 
not previously limited. 

2. Contai~ment Facilities 

·~ .·~ The permittee shall provid~ approved facilities for containment of any 
accidental losses of concentrated solutions, acids, alkalies, salts, oils, or 
other polluting materials ir1 accordance with the requirements of the Michigan 
Water Resources Commission Rules, Part 5. 

• 

3. Operator Certification 

The permittee shall have th~ waste treatment facilities under the direct 
supervision of an operator certified by the Michigan Water Resources Comnission, 
as required by Section 6a of the Michigan Act. 

4. iwncomp·I 'iance Notification 

If, for any reason, the permittee does not comply with or will be unable 
to comply ;·lith uny daily maximum effluent limitation specified in this permit, the 
permittee sllall provide the Regione.l Adm'inistrator and the State with the fellowing 
informatie'l, in writing, within five (5) days of becoming aware of such condition: 

a. A description of the discharge and cause of noncompliance; 
and 

b. The period of noncompliance, including exact dates and times; 
or, if not corrected, the anticipated time the noncompliance 
i~ expected to continue, and the steps being taken to recuc~, 
e 1 iminate and prevent recurrence of the noncomplying di schaYge. 

5. Spill Notification 

The permittee shall imrnediate1y report any spill or loss of any product, 
by-product, intermediate product, oils, solvents, waste rriaterial, or any other 
pol luting substance .,.,hich occurs tci the surface or groundwa_ters of the state by 
calling the Departm~nt of Natural Resources 24 hour Emerger.cy Response telephone 
number l-800--292-470!.i; and, the pcrmittee shall within ten (10) days of the spill 
or loss provide the State v,ith a full \·Witten expla11ution as to tlw cause and 
discovery of the spill or loss, clean up c1ncl recovery measures taken, preventative 
measures Lo tie taken, and schedule of imµlellle11latio11. 
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6. Facilities Operation 

The permittee shall at all times maintain in good working 6rder and operate 
as efficiently as possible, all treatment or control facilities or systems installed 
or used by the permittee to achieve compliance with the terms and conditions of this 
permit. 

7. Adverse Impact 

The.permittee shall take all reasonable steps to minimize any adverse impact 
to navigable waters resulting from noncompliance with any effluent limitations specified 
in this permit, including such accelerated or additional monitoring as necessary to 
determine the nature and impact of the noncornplyiny discharge. 

8. By-passing 

Any diversion from or by-pass of facilities necessary to maintain compliance 
with the term~ and conditions of this permit is prohibited, except (i) where unavoid
able to prevent loss of life or severe property damage, or (ii) where exccs::ive storm 
drainage or runoff \'IOUld damage any facilities necessary for compliance with the 
effluent 1 imi t~tions and prohibitions of this permit. The permi ttee sha 11 rromrtly 

~notify the Michigan Water Resources Crnrnnission and the Regional Administrator, in 
writing, of such diversion or by-pass. 

9. Removed Substances 

Solids, sludges, filter backwasli, or other pollutants removed from or 
resulting from treatment or control of wastewaters shall be disposed of in a ma11ner 
such as to prevent any pollutant from such materials from entering navigable waters, 
or the entry of toxic or harmful contaminants thereof.onto the groundwaters in 
concentrations or amounts detrimental to the groundwater resource. 

10. Power Failures 

In order to maintain compliance with the effluent limitations and prohibitions 
of this permit, the permittee shal_1 eith~r: · 

a. Provide an alternative power source sufficient to operate 
facilities utilized by permittee to maintain compliance with 
the effluent limitations and conditions of this permit which 
provision shall be indicated in this permit by inclusion of 
a specific compliance date in each appropriate ''Schedule of 
Compliance for Effluent Limitations", 
or 

b. Upan the reduction, loss, or failure of one or more of the 
primary sources of power to facilities utilized by the 
pernrittee to maintain compliunce \•1ith the effluent limitations 
and conditions of this permit, the permittee shall halt, 
reduce or otherwise control production and/or all discharge 
in order to maintain compliance with the effluent limitations 
and conditions of this permit . 
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' B. RESPONSIBILITIES 

1. Right of Entry 

The permittee shall allow the Executive Secretary of the Michigan Water 
Resources Comnission, the Regional Administrator and/or their authorized repre
sentatives, upon the presentation of the credentials: 

. 
a. To enter upon the permittee's premises where an ·effluent 

source is located or in which any records are required to 
be kept under the terms and conditions of this permit; 
and 

b. At reasonable times to have access to and copy any records 
required to be kept under. the terms and conditions of this 
permit; to inspect any monitoring equiµment or monitoring 
method required in this permit; and to sample any discharge 
of po 11 utants. 

2. Tran~fer of Ownership or Control 

-~ In the event of any change in cont~ol or ownership of facilities from 
1·1hich the authorized discharge emanate, the permittee shall notify the succ£1edi:ig 
owner or controller of the existence of this permit by letter, a copy of whicli 
shall be forwarded to the Michigan Water Resources Commission and the Regional 
Administrator. 

3. Availability of Reports 

Except for data determined to be confidential under Section 308 of the 
Act.and Pule 2128 of the Water Resources Comnission Rules, Part 21, all reports 
prepared in accordance with the terms of this permit shall be available for public 
inspection at the offices of the State Water Pollution Control Agency and the 
Regional Administrator. As required by the Act, effluent data shall not be 

. conside~ej confidential. Knowingly.making any false statement on a11y such report 
muy resul·~ in the imposition of criminal penalties as provided for in Section 309 
of the Act and Sections 7 and 10 of the Michigan Act. 

4. Permit Modification 

After notice and opportunity for a hearing, this pennit may be modified, 
~uspended, or revoked in whole or in part during its term for cause including, 
but not limited to, the following: 

a. Violation of any terms or conditions of this permit; 

b. Obtaining this rermit by misrepresentation or failure 
to disclose fully, all releva~t facts; or 

c .. A change ·in any condition that requires either a temporary 
or pcr111ilnent reduction or elimination of the authorized 
discharge . 
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5. Toxic Pollutants 

Notwithstanding Part II, 8-4 above, if a toxic effluent standard or 
prohibition (including any schedule of compliance specified in such effluent 
standard or prohibition) is established under Section 307(a) of the Act for a 
toxic pollutant which is present in the discharge and such standard or pro
hibition is more stringent than any limitation for such pollutant in this permit, 
this permit shall be revised or modified in accordance with the toxic effluent 
standard or prohibition and the penijittee so notified. 

6. Civil and Criminal Liability 

Except as provided in permit conditions on 11 By-passing 11 (Part II, A-8) 
and Power Failures 11 (Part II, A-10}, nothing in this permit shall be construed to 
relieve the permittee from civil or criminal penalties for noncompliance, whether· 
or not sucn 11onco111pliance is due to factors beyond his control, such as accide:.ts, 

_ equipment breakdo1-ms, or labor disputes. 

. -~If. 

• 

7. Oil and Hazardous Substance Liability 

flothi11q in this perm'it shall be construed to preclude the institutio:i of 
-~ny lega.l action or relieve the permittee from any responsibilities, liabilities, 
or penalties to which the permittee may be subject under Section 311 of the Act. 

8. State Laws 

Nothing in this permit shall be construed to preclude the institution of 
any legal action or relieve the permittee from any responsibilities, liabilities, 
or penalties established pursuant to any applicable State law or regulation under 
authority preserved by Section 510 of the Act. 

9. Property Rights 

The issuance of this pennit does not convey any property rights in either 
rea 1 or pcrs,mc.1 prope'rty, or a.ny excl us ·i ve pri vi 1 eges, nor does it authoriz.2 any 
Federal, ~tate or local laws or regulations, nor does it obviate the necessity of 
obtaining such permits or approvals from other units of government as may be required 
by i aw. 

10. ~everability 

The provisions of this permit are severable, and if any prov1s10n of this 
permit, or·the application of any provision of this permit to any circumstances, is 
h~ld invalid, the: c1pplication of such provision to other circumstances, and the 
rl."mc. i nder of thi:.; permit, sha 11 not be affected thereby. 

11. Notice to.Public Utilities 

It is f"urti:er made o condition of this µer111it that the applicant give notice 
to public utilities in accordance ~ith Act 53 of the Public Acts of 1974, being· 
scctio11 460.701 to 460.7113 of the Michigctn Compiled Laws, an~ comply with each of the 
requirements of that Act . 
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Allegan Metal Finishing Company 
· 1274 Lincoln Rd . 

Allegan, Michigan 49010 
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The mixing zone for the purpose of evaluating compliance with the 
state water quality standards is defined as the right 1/4 of the 
Kalamazoo River for a distance of 300 feet downstream . 
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UNITED STATES DISTRICT COURT 
WESTERN DISTRICT OF MICHIGAN 

SOUTHERN DIVISION 

UNITED STATES OF AMERICA, 

Plaintiff, 

V 

ALLEGAN METAL FINISHING 
COMPANY, 

Defendant. _________________ / 
STATE OF MICHIGAN) 

) ss. 
COUNTY OF KENT ) 

No. K86-441-CA4 

Hon. Richard A. Enslen 

Nancee J. Van Dyke, being first duly sworn, deposes and says 
that she is employed as a secretary for the firm of Varnum, 
Riddering, Schmidt & Howlett, and that on April 22, 1988 she served 
copies of Motion in Limine of Defendant to Offer Additional Trial 
Exhibits, Memorandum in Support of Defendant's Motion in Limine to 
Offer Additional Trial Exhibits, Motion in Limine of Defendant For 
Impaneling Advisory Jury, Memorandum in Support of Defendant's 
Motion in Limine For Impaneling Advisory Jury, Defendant's Motion 
in Limine to Exclude Evidence of Alleged Prior Violations and 
Memorandum in Support of Defendant's Motion in Limine to Exclude 
Evidence of Alleged Prior Violations upon: 

Mr. Gordon G. Stoner 
Environmental Enforcement Section 
Land and Natural Resources Division 
U.S. Department of Justice 
Washington, D.C. 20530 

attorney for plaintiff, by placing the same in a sealed envelope 
addressed as above indicated, and depositing the same in the U.S. 
mail with first-class postage fully prepaid thereon. 

Subscribed and sworn to before 
me this 22nd day of April, 1988 • 

Notary Public, Kent County, Ml 
My Commission Expires Sept. 5, 1990 

'1')ru\.U.l.- 0· y,CV\...-~ 
Nancee J. Van Dyke 
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UNITED STATES DISTRICT COURT 
WESTERN DISTRICT OF MICHIGAN 

SOUTHERN DIVISION 

UNITED STATES OF AMERICA, 

Plaintiff, 

V 

ALLEGAN METAL FINISHING 
COMPANY, 

Defendant. 

Civil Action No. K86-441 

Hon. Richard A. Enslen 

_____________ ! 

STIPULATED FACTS 

NOW COME Plaintiff and Defendant, by and through their attor

neys of record, and hereby stipulate to the following facts for 

the trial and disposition of this action: 

1. Allegan Metal Finishing Company (AMFCO) is a corporation 

organized under the laws of the State of Michigan and doing busi

ness in Allegan, Michigan. 

2. AMFCO owns and operates its sole business facility 

located at 1274 Lincoln Road, Allegan, Michigan, with the business 

premises situated between Michigan Route 89 and the Kalamazoo 

River. 

3. The AMFCO facility consists of approximately 36,660 

square feet of combined office and manufacturing facilities and 

currently employs approximately 100 people. 

4. Since approximately 1959, AMFCO has operated a business 

at the Allegan, Michigan facility that engages in zinc electro

plating on carbon steel. This process is designed primarily to 



retard base metal degradation (or rust) on netal parts used in 

• other products. AMFCO performs this electrop:ating process for a 

wide variety of industries. 

• 

5. As part of its operations, the AMFCJ facility produces 

various wastewaters as by-products, including: 

a. Zinc-cyanide rinses; 

b. Zinc-chloride rinses; 

c. Chromate rinses; and 

d. Acid and alkali rinses. 

6. AMFCO's wastewater treatment system, as of November 18, 

1980 and prior to the use of its cur rent .astewater treatment 

plant, included separate chemical treatment of wastewater from the 

zinc electroplating process and of wastewater from all rinses and 

related chromate post-treatments. Subsegue::: to this separate 

chemical treatment, the treated wastewaters we:e then combined and 

treated physically. 

7. Since 1972, AMFCO has maintained its two present holding 

ponds on a parcel of property situated betwee~ its manufacturing 

facility site and the Kalamazoo River. 

8. AMFCO commenced use of its two holdi=; ponds pursuant to 

a 1972 State of Michigan Stipulation No. V-00150. Until approxi

mately October, 1987, AMFCO discharged waste'illaters, treated as 

described above, f rem its Allegan, Michigan facility into these 

holding ponds. 

9. The wastewater design flow for the AMFCO system was 

approximately 150,000 gallons per day . 
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10. The discharge from AMFCO's system to the holding ponds is 

• characterized by the U.S. Environmental Protection Agency (EPA) as 

wastewater treatment sludges from electroplating operations desig

nated by the U.S. EPA as listed hazardous waste F006 pursuant to 

federal regulations under the Resource Conservation and Recovery 

Act (RCRA) at 40 C.F.R. Part 261, Subpart o. 

11. The holding ponds act as large sand filters. The treated 

wastewater passes through the soil allowing suspended and treated 

precipitated solids to collect within the ponds. The remaining 

solids are characterized as sludge. 

12. As of year end 1985, approximately 910 cubic yards of 

sludge existed in the south holding pond and approximately 1,130 

cubic yards of sludge existed in the north holding pond. At that 

time, the AMFCO facility generated approximately 0.25 tons per day 

of sludge, expressed on a dry weight basis. 

13. Until approximately 1981, AMFCO would periodically dredge 

the sludge out of the holding ponds and place it on the banks of 

the ponds. After the sludge dried, AMFCO arranged to have the 

sludge transported to a properly licensed off-site disposal facil

ity. AMFCO last transported for off-site disposal these dried 

sludges from these holding ponds in 1983. 

14. AMFCO has conducted an analysis of the sludge located in 

its two holding ponds. The results of the analysis, absent treat

ment with lime as proposed by AMFCO's June, 1986 delisting peti

tion, show that the sludge located in each pond contains levels of 

chromium in excess of the U.S. EPA regulatory requirements set 

• forth in 40 C.F.R. Part 261, Subpart C, for chromium. 
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15. On June 23, 1986, AMFCO submitted the Company's petition 

to delist the sludge in the ponds and declare such non

hazardous. The U.S. EPA has not taken final action on the delist

ing petition. 

16. Plating bath sludges are generated and accumulate in the 

plating tanks at the AMFCO facility prior to the treatment pro

cess. These sludges, as generated prior to the treatment process, 

are des ig na ted by the U.S. EPA as listed hazardous waste FOOS 

pursuant to 40 C.F.R. Part 261, Subpart D. 

17. On or about June 23, 1980, AMFCO submitted to the U.S. 

EPA a Notification of Hazardous Waste Activity. The notification 

identified F006 as being a waste by-product generated by the AMFCO 

facility. 

18. On or about November 15, 1982, AMFCO submitted to the 

U.S. EPA an Amended Notification of Hazardous Waste Activity. The 

amended notification identified waste FOOS and deleted waste F006 

as being generated by AMFCO. 

19. On December 10, 1984, the U.S. EPA issued to AMFCO an 

administrative complaint pursuant to § 3008 of RCRA, 42 u.s .C. 

§ 6928. The Administrative Complaint alleged that AMFCO failed to 

comply with the RCRA permitting requirements and interim status 

standards for the holding ponds. 

20. AMFCO submitted a RCRA Part A interim status permit 

application for the holding ponds on February 21, 1985, and U.S. 

EPA accepted such as if timely filed. AMFCO' s Part A permit 

application identified wastes F006 and FOOS as being generated at 

• the Allegan, Michigan facility. 

-4-



21. The U.S. EPA and AMFCO settled the RCRA claims at issue 

• on the administrative complaint by a Consent Agreement and Final 

Order (CAFO) entered by the U.S. EPA Regional Administrator on 

June 28, 1985. 

22. On May 15, 1985, AMFCO submitted a c~ntingency plan to 

the U.S. EPA and Michigan Department of Natural Resources (MDNR), 

which was revised for U.S. EPA and MDNR approval on June 15, 1985. 

23. On April 5, 1985, AMFCO submitted tc the U.S. EPA its 

Closure Plan for the holding ponds. On August 2, 1985, the U.S. 

EPA requested changes be made to the Closure Plan and revisions 

submitted by August 31, 1985. On August 29, 1985, the revisions 

to the Closure Plan were submitted by AMFCO tc the U.S. EPA. On 

September 27, 1987, the U.S. EPA approved AMFCO' s Closure Plan 

pursuant to further revisions defined by the U.S. EPA. 

24. On August 15, 1985, AMFCO submitted to U.S. EPA satis

factory hazardous waste personnel training records. 

25. On April 23, 1985, AMFCO submitted to the U.S. EPA a 

groundwater assessment plan. On July 26, 1985, the U.S. EPA 

requested revisions to the groundwater assessment plan. On 

August 29, 1985, the groundwater assessment plan was revised and 

re-submitted by AMFCO. On September 20, 1985, the U.S. EPA 

responded to AMFCO' s groundwater assessment p!.an revisions. On 

November 11, 1985, AMFCO submitted further revisions of the 

groundwater assessment plan to the U.S. EPA. On December 20, 

1985, the U.S. EPA responded to the November 11, 1985 revised 

groundwater assessment plan. On January 20, 1986, AMFCO's revised 

• groundwater assessment plan was approved by the U.S. EPA. 
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26. On January 31, 1986, AMFCO submitted to U.S. EPA an irre-

• vocable letter of credit with standby trust, which satisfied the 

RCRA financial assurance for closure requirements. 

• 

27. AMFCO has not demonstrated that it has obtained insurance 

for bodily injury and property damage to third-parties caused by 

non-sudden accidental occurrences arising from the operation of 

the holding ponds. On April 29, 1985, AMFCO submitted to U.S. EPA 

documents from The Graham Company relating to the availability of 

liability insurance for non-sudden accidental pollution occur

rences. 

28. On January 28, 1986, pursuant to CAFO 11 5, AMFCO sub

mitted to the U.S. EPA a check in the reduced civil penalty amount 

of $3,000, which was endorsed and cashed by the U.S. EPA. 

29. In 1981, AMFCO submitted an NPDES wastewater discharge 

permit application to the MDNR. The NPDES permit application was 

approved by MDNR by issuance on November 2, 1982 of permit No. MI 

0042772. 

30. On October 16, 1986, the U.S. EPA published notice of the 

State of Michigan's final authorization to administer the Michigan 

Hazardous Waste Management Act (1979 P.A. 64) under RCRA S 3006, 
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at 51 Fed. Reg. at 36804. The State of Michigan was granted final 

• RCRA authorization by the U.S. EPA effective October 30, 1986. 

Dated: April 1988 

Dated: April 1988 

• (051-511) 

UNITED STATES OF AMERICA 
By its Attorneys 

ROGER J. MARZULLA 
Assistant Attorney General 
Land and Natural Resources Division 

JOHN A. SMIETANKA 
United States Attorney 
Western District of Michigan 

.' 

~ 

By .,,; 
_.... ./ 

Gordon G. Stoner 
Environmental Enforcement Section 
Land and Natural Resources Division 
U.S. Department of Justice 
P.O. Box 7611 
Ben Franklin Station 
Washington, D.C. 20044 

THOMAS J. GEZON 
Chief, Assistant United States 

Attorney 

VARNUM, RIDDERING, SCHMIDT & HOWLETT 
Attorneys for Defendant Allegan 

Metal Finishing Company 

By~ 
Charles M. Denton 
Theresa M. Pouley 

Business Address & Telephone: 
Suite 800, 171 Monroe Avenue, N.W. 
Grand Rapids, MI 49503 
(616) 459-4186 
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